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In the matters of Darren, James and Tenille
Reasons for Decision (Ex tempore)

1. This is an application brought by the mother and father of three young people, ‘Darren’ who is 14 years of age and who is in Court here today and was here in Court the last occasion that this matter came before me on 4 May, ‘James’ who is 13 and ‘Tenille’ who is 11. Mr Anderson appears for the Director-General; Ms Winfield appears for the mother and the father; Darren is here and Ms Hall appears for him; James and Tenille are not here and Mr Sperling appears for them. It’s an application by the parents for leave to apply for rescission or variation of a care order made in the District Court as recently as 5 April 2006.

2. The original proceedings commenced in 2004 and Darren, James and Tenille went into care in November 2004. The matter came on for hearing before Magistrate Wynhausen here in the Children’s Court on 11 August 2005. Her Honour made care orders, the precise nature of those care orders is not presently before me but in general terms those orders placed the three children in the parental responsibility of the Minister.

3. There was an appeal to the District Court and the matter came before Judge Murrell in early 2006 and her Honour gave a judgment on 5 April 2006. Her Honour found a number of matters, she found for instance that the children are in need of care and protection “because in the case of Darren and James they have been physically abused and are likely to be physically abused if they return to live with their parents and in the case of all the children they are likely to suffer serious psychological harm if they live in the parents’ home”. Her Honour found that they remain in need of care and protection and that their safety and well- being required that she make a care order.

4. In the course of her remarks Murrell DCJ found that Darren and Justin were unhappy and confused and had been emotionally damaged and that Tenille, whilst less emotionally damaged than her brothers, has an unhealthy relationship with her parents which centres around the avoidance of parental anger and physical punishment.

5. Her Honour found that the mother faces difficulty in adequately parenting the children, that she has, according to the Clinician, who gave evidence before her, a personality disorder and she found that the father, though a belligerent witness, might not himself suffer from a personality disorder.

6. The Clinician gave evidence to Judge Murrell to the effect that there was no doubt that the children had suffered physical and emotional abuse at the hands of both parents and according to her Honour there was no significant challenge to that finding and “I am convinced,” Her Honour said, “that it is correct.” In the event her Honour confirmed the order for parental responsibility to the Minister until each of these children attain the age of 18 years, but she varied the contact order so that contact is now to take place for six hours once every three weeks, is to be unsupervised and is to be subject to the wishes of the children.

7. The present application was brought less than a month after those findings and orders, on 5 May 2006, and was supported by affidavits of the father and Darren. In relation to the father’s affidavit, he reported that Darren has self-placed and has returned to live with his parents and the father indicated that this was not a spur of the moment decision and that as far as he was able to tell, Darren had acted thoughtfully and deliberately in taking those steps. Darren’s affidavit indicates a general unhappiness in the carer’s home, (these are carers into whose home he was placed by the Minister in pursuance of her parental responsibility.) The boy says that he was blamed for things that he didn’t do and he was badly treated. I hope that that is not an accurate picture, but it might be, I am not in a position to say.

8. What the two affidavits do not do is to provide a case on which the Court could act. The only capacity that the Children’s Court has to grant the relief that the parents seek, or indeed to grant any relief, and in particular to grant the relief which no doubt Darren wants (and his mere presence here is very compelling advocacy) but the only capacity that this Court has to do anything is if a case can be made under section 90, if in fact there is demonstrated a significant change in a relevant circumstances since the care order was made or last varied. 

9. Now the care order was last varied on 5 April 2006 in the District Court and the three changes that are relied on, according to Ms Winfield, are the following. Firstly that Darren has self placed and returned to live with his parents. Secondly that it has been agreed between Darren and his parents and the Director-General that he will be removed from his current school and sent to a different high school and thirdly that there has been a failure of contact.

10. In relation to Darren’s self-placement, I’m not in a position to criticise him and I would not dream of doing so. He is doing the best he can and if he is confused then that might indicate why some of his decisions are not as wise as perhaps they should be, but the fact is that he cannot rely on that self placement as a change of circumstance and neither can his parents because that self placement is in breach of an order of the District Court and is an attack on the parental responsibility vested in the Minister. I will not say it is an illegal act, but it is an improper act and I do not believe that section 90, when speaking of significant change in relevant circumstance, has in mind that sort of act.

11. As to the agreed change of school, I do not think that Darren or his parents can rely on that factor as constituting a significant change in relevant circumstance. The reason I take this view is that the school move is a recognition, but not an endorsement as I understand it, by the Minister of “a fact on the ground” constituted by Darren’ s improper act in self placing himself with his parents and, just as I do not think he can gain or his parents can gain benefit from the fact of self placement, neither do I think they can rely on the school move which is a consequence of that improper act as constituting a ground under section 90.

12. As to failure of contact I have been told two significant things. Firstly I was told that initially the Director General had impeded contact by reason of a view that he should be involved in making arrangements for that contact. Now I have not heard evidence on that point but it seemed to me that it was important that the contact be made available immediately on Judge Murrell’s order and I would be disappointed, and a bit perplexed, if I had come to the view that the Director General had in fact impeded that contact, no matter how good his intentions may have been. But in any event the contact is now taking place and to the extent that one of the younger children did not take part in that contact last week, I take into account that Her Honour’s order for contact provides that the contact will be subject to the wishes of the children. There is no evidence before me that any of the children was denied an opportunity to participate in last week’s contact, or that the child who did not attend wanted to and was denied that opportunity. I am told by Mr Sperling who appears for James and Tenille that this was not the case and so I do not believe that there is a ground under section 90 to be found in the contact as it has taken place to date or will take place in the future.

13. The law makes it clear that I should interfere with the orders of Judge Murrell only if there is, or has been, a significant change in any relevant circumstances since the care order was last varied. For reasons which I have expressed, I am unable to find that there has been and in those circumstances the application for leave is dismissed.
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