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In the matter of the “D” Children

Reasons for Decision

1. On 23 March 2004 the Applicant mother filed an application for leave under s90 of the Children and Young Persons (Care and Protection) Act 1998 (“the Act”) seeking a variation of the final orders dated 21 March 2002 whereby her 5 children were placed under the parental responsibility of the Minister until the age of 18 years.  The only final orders were those under s79(1) of the Act.  At that time the Court did not make any s86 orders. 

2. The variation the Applicant mother seeks is not to vary the placement of the children being in the care of the Minister but rather to have the Court define the minimum contact that she and the children should have pursuant to s86 of the Act.

3. The Department resists her application not on the basis that the applicant mother is unable to demonstrate significant change in circumstances to found her application but rather on the basis that because there are no s86 Contact Orders in existence, there are no Orders for the Court to vary.  

4. It is common ground between the parties that an application under section 90, can be granted in relation to a discrete aspect, such as contact:  Re Tina (30 July 2002 CLN Vol 2, No 6).  It is also common ground that when the final orders were made it was on the basis of the Care Plan.   I note under “Contact Arrangements” of the Care Plan that the contact set out between the mother and the children was for each fortnight.

5. In March 2004 the Department indicated to the mother that they proposed to vary contact between herself and the children from fortnightly to monthly.  As a result the mother filed this application.  I note that she has had monthly contact since 23 March.  

6. In her Application the mother says that she was not represented at the time the final orders were made (which were apparently by consent).  The Clinician, Ms Di Doratis, in her Report dated 12 February 2002 recommended that:

· That each of the children has an individual psychological assessment by a DOCS Psychologist

· That the children continue their regular fortnightly contact with their mother with regular reviews of frequency of access. 
7. In her affidavit the mother says that the children were removed from her care in October 2001.  That she has been having 4 hours of fortnightly supervised contact since that time.  Her affidavit sets out some concerns she had regarding the children coping with their placements and with wanting to see her and their siblings as well as the improvements in relation to her own circumstances.  In her penultimate paragraph she says :

“I think that because of the change of my personal circumstances; the problems the children have been facing whilst in care; the fact that the children are separated from each other and see each other infrequently; and the children’s expressed wishes that the Court should look into the issue of contact again.  I think the children would benefit greatly from increased contact between themselves and me.

8. It is not disputed that the mother has an arguable case to put before the Court in relation to what contact should take place between herself and the children.  The children’s ages range from 16 to 10 and all instruct Mr Gol who appears for them that they want to see their mother and each other on the fortnightly basis as had occurred since they went into out of home care.  As I said above, the issue in the proceedings for leave, is whether the Court has jurisdiction to grant leave to vary an order which in fact hasn’t been made. 

9. I note that in Tina, referred to above and quoted by each of the parties in these proceedings, the Applicant mother was granted leave for the issue of contact only.  The circumstances were somewhat similar as to these in that there was no s86 Order granting contact between mother and child when final orders were made.  Mr Amos seeks to distinguish that case from this one on the basis, that there was a Contact Order in existence, even though that Order was one which granted contact to the grandmother and the child.  However, I do not think his argument is made good because the grandmother was deceased and so the order would have been extinguished at the time the mother’s application was made in any event.

10. In Tina’s case, Mitchell C.M formed the view that :

“leave to vary can be focussed on particular aspects of existing orders and need not be a licence to re-open and re-litigate the whole of the arrangements for a child”. 

11. I don’t take this phrase to mean that there need be a number of existing orders before each can be varied.  Given the language of 79(2) the reference to “particular aspects” can be taken to refer to aspects contained in one order such as an Order under s79(1).  His Honour was referring to limiting the issues that can be raised in a s90 application as opposed to dealing with issue of  parental responsibility  or the child “being in care” in toto.  

12. S3 of the Act defines parental responsibility :

· all of the duties, powers, responsibilities, and authority, which by law, parents have in relation to their children”.  

S97(2) makes it clear that this would include the issue of contact.

S79(1) If the Children’s Court finds that a child or young person is in need of care and protection it may:

(a)     make an order allocating the parental responsibility for the child or    

     young person or specific aspects of parental responsibility:

(i) to one parent to the exclusion of the other parent, or

(ii) to one or both parents and to the Minister or another person jointly, or 

(iii) to another suitable person, or

(b)       make an Order placing the child or young person under the parental

     responsibility of the Minister.

 (2) specific aspects of parental responsibility that may be allocated by an order of the Children’s Court include, but are not limited to, the following:

(a) the residence of the child or young person,

(b) contact,

(c) the education or training of the child or young person

(d) the religious upbringing on the child or young person

(e) the medical treatment of the child or young person

s 81 (2) 
If an Order places a child or young person under the sole parental responsibility of the Minister, the Minister must, so far as is reasonably practicable, have regard to the views of the persons who had parental responsibility for the child or young person before the Order was made while still recognising that the safety, welfare and well-being of the child or young person remans the paramount consideration.

13. This section I think would be especially relevant towards religious, educational and cultural issues in attempt to meet parental expectations of how a child would be raised.

s90 (1)
An application for rescission or variation of a care order may be made with the leave of the Children’s Court.

(2) The Children’s Court may grant leave if it appears that there has been a significant change in any relevant circumstances since the care order was made or last varied. 

(2A)Before granting leave to vary or rescind the care order, the Children’s Court must take the following matters into consideration:

(a) the nature of the application, and

(b) the age of the child or young person, and

(c) the length of time for which the child or young person has been in the care of the present carer, and

(d) the plans for the child, and

(e) whether the applicant has an arguable case. 

(3) An application may be made by:

(a) The Director General, or

(b) The Children’s Guardian, or

(c) A person having parental responsibility of the child or young person, or

(d) A person from whom parental responsibility for the child or young person has been removed

(e)  Any person who considers himself or herself to have a sufficient interest in the welfare of the child or young person

(5)       If:

(a) an application for variation of a care order is made or opposed by the Director-General, and

(b) a ground on which the application is made is a ground that has not previously been considered by the Children’s Court,

the ground must be proved as if it were a ground of a fresh application for a care order

(7)
If the Children’s Court is satisfied, on an application made to it with respect to a child or young person, that it is appropriate to do so:

(a) it may, by order, vary or rescind an order for the care and protection of the child or young person, and

(b) if it rescinds such an order – it may, in accordance with this Chapter, make any one of the orders that it could have made in relation to the child or young person had an application been made to it with respect to the child or young person.

14. “An order for care and protection” is defined in s60 as an Order under Chapter 5 for or with respect to the care and protection of a child or young person, and includes a contact order under section 86. 

15. If a s79(1)(b)  Order is made without a s86 Order, then the Minister’s responsibility for Contact is an aspect of the s79(1) Order, for which the Minister has not only sole responsibility, but a responsibility the discharge of which is unrestricted by any other court order.  Would making a s86 order, which would have the effect of  imposing a condition on that aspect of parental responsibility be a variation of the s79(1)(b)?  I think that the answer must be in the affirmative.  Accordingly, the mother’s application can only be considered an application to vary the order. 

16. By imposing a s86 order the Court affects the parental responsibility to the extent that contact between the child and another person must be exercised not with the sole discretion of the person holding parental responsibility, but where relevant, then according to the Court Order. The extent of such restriction on the parental responsibility is clarified by s86(3) which states:

“An order of the kind referred to in 86(1)(a) does not prevent more frequent contact with a child or young person with the consent of a person having parental responsibility for the child or young person”.

17. I note that if, as Mr Amos says, the Department is correct, then there is no jurisdiction for the mother’s application in this Court at all, her only recourse to remedy would be to complain to the Ombudsman about the Department’s decision to reduce contact with her children.  I do not think that the legislature intended that matters of this nature would be dealt with in such a way.  I also note that the mother is excluded from applying to the Family Court as s69ZK of the Family Law Act excludes jurisdiction where the child is subject to a care order.

18. Further, I think that the provisions of s90 ensure that a parent’s rights are not permanently abrogated, terminated or extinguished when final orders are made. Regardless of the length of a final order, this section always leaves the door open for a person who had parental responsibility prior to the order of the Court to apply for a variation or rescission of the care orders imposed.

19. If the Court was of the view that a significant change in circumstances warranted the consideration of whether a relevant person should have contact or a minimum frequency of contact with a child under the sole parental responsibility of the Minister, then s90(7) provides the Court with the discretion to make what orders it considers appropriate, whether that be by way of variation or rescission and if it is the latter then the Court can make any Orders that it could have been made if such an application had been made.  Accordingly, though the issue is one of contact only, the Court has power to rescind the s79(1)(b) Order and make a further s79(1)(b) Order in the same terms and also a s86 Order under s90(7).

20. I disagree with Mr Amos, that the Applicant could not “realistically” seek such a rescission.  It would be a realistic remedy if that is the only avenue available to her to have the issue of her contact with the children resolved by this Court.

21. Another alternative would be for the Court to vary the s79(1)(b) in that all aspects other than contact are the sole responsibility of the Minister and place the parental responsibility aspect of contact jointly with the mother and the Minister.  The effect of this would be that in the event of disagreement concerning the exercise of that responsibility, such disagreement can be resolved by the order of the Children’s Court (see 81(3)).  Clearly this option is the least desirable and results in the dispute being resolved by the Court in any event.  Such resolution would probably involve the Court needing to make a s86 order eventually.  

22. As a matter of pragmatism, I prefer the view that a variation of a s79 order is achieved by the making of a s86 order without a variation or a rescission of the substantive order per se.  The result is the same in any event, with as less intrusion as possible, which is one of the objectives of the Act (s9(d)).

23. I note that pursuant to Clause 21 of the Children and Young Persons (Savings and Transitional) Regulations 2000, that any orders made under the repealed sections of 1987 Act may be rescinded and varied pursuant to s90 as if it were a care order under the new Act.  I note that under the 1987 Act there was no provision for the making of contact orders.  Likewise, in those circumstances, though a contact order didn’t exist, there were arrangements whereby a parent would have contact with a child.  

24. I am satisfied that I have jurisdiction to grant the leave sought to vary the existing Orders.

25. The material filed in relation to the application includes reports on the progress of the children in their respective placements.  It makes for very very sad reading.  Only 2 of the 5 children remain in the initial placements and the 3 who have been moved have been very badly treated by their foster carers.  One would suspect that had it not been for the contact that the children had with their mother and each other during this period, the children, particularly those whose placements were in the end entirely inappropriate, would have had a far worse time of it.  Given the wishes of the children and their ages and the change in circumstances of the mother’s own situation together with the Department’s reduction in contact, and having considered the other matters pursuant to s90(2A) I grant leave to the Applicant to vary the Order.  
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