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No. 614 of 2004

IN the MATTER of  ‘JASON’

REASONS FOR JUDGMENT

1. These are care proceedings regarding ‘Jason’ who was born on [   ], 2002.  Jason is the son of ‘Ms M’ and ‘Mr. F’. Mr. McLachlan appeared for the Director-General of the Department of Community Services, Ms. Giacomo appeared for the Mother and Ms. Hall appeared in Jason’s interests.   The Father is not disengaged from his son but took little part in the proceedings and neither appeared nor was represented at the hearing.

2. By his application filed on 5th December, 2003, the Director-General sought a care order and relied on affidavits of Constanza Dorzauer of 5th December, 2003 to which is annexed a report of 3rd December, 2003 to the DoCS helpline from Kate Witherdin of the Australian Red Cross (Glen Mervyn), an affidavit of Melissa Hamilton-Smith of 4th December, 2003, care plan and permanency plans of 2nd June, 2003 and 21st July, 2004, a report from Glen Mervyn of 8th December, 2003 annexing to further reports to the DoCS helpline, three further reports from Glen Mervyn of 3rd June, 2004, 4th July, 2004 and 10th August, 2004 and a number of urine screens of the Mother during the period May to July, 2004.   In addition, I read a report prepared by Lynette Mason of the Children’s Court Clinic and the Mother’s affidavit of 5th July, 2004.

3. At the placement hearing on 10th August, 2004, I heard evidence from the Mother, the relevant DoCS case worker, Katie Stephen, and Marianne Keevers, the Mother’s case worker at Glen Mervyn.

4. The threshold issue raised in this matter relates to the age of the Mother.   She was born on [   ] February, 1988, was fourteen and a half years of age at the time of Jason’s birth and about sixteen and a half years of age at the date of this hearing.  Her application and, until he changed his proposal early in the placement hearing, the Director-General’s proposal each involved some allocation of parental responsibility to the Mother and it was submitted by Ms. Hall for the child that, because she is herself a minor, Ms. M cannot have or be allocated any aspect of parental responsibility for Jason.  I had the benefit of reading submissions prepared by Ms. Hall, Mr. McLachlan and Ms. Giacomo.   In support of her contention, Ms. Hall reminded the court of the many aspects of self-management which are closed to Ms. M because of her age.   She reminded the court of the various impediments under which the Mother labours in being incapable, for example, of entering into a lease or making a contract unless it be for necessaries and even being liable, herself, to becoming the subject of a care application and she told the court that, as a matter of law, Ms. M herself is within the parental responsibility of others, presumably her own parents.   

5. In making submissions on behalf of the Director-General, Mr. McLachlan told the court that this is largely unchartered territory, at least to the extent that he had been unable to gain any significant guidance from any relevant authorities in any reported cases whether arising under the care and protection law of New South Wales or under the Family Law Act or elsewhere and ultimately, after a brief excursion into various provisions of the Care Act, he and Ms. Giacomo for the Mother based their submissions firmly on the provisions of section 61C of the Family Law Act.   That section provides that “each of the parents of a child who is not 18 has parental responsibility for the child.”  This provision was inserted into the Family Law Act by the Family Law Reform Act of 1995 and marked a significant change in the law consequent upon the assumption by the Commonwealth of power referred by the various states, including New South Wales, to make laws with regard to the welfare of children.   The proclamation GN49 of 11th. December, 1996 declared that all the child welfare law provisions contained in Part VII of the Family Law Act extend to New South Wales on and from 1st January, 1997.

6. The Children and Young Persons (Care and Protection) Act (‘the Care Act’) provides that “a person having parental responsibility for a child or young person” is a parent within the meaning of that Act but, by contrast, the Family Law Act offers no definition of “parent” but provides that a parent has that responsibility.   The meaning of “parent” for the purposes of the Family Law Act can safely be found in common law or, indeed, in common sense. 

7. In the present case, Ms. M is the biological mother of Jason and I am satisfied that, therefore, she is his parent for the purposes of the Family Law Act.   Accordingly, whatever may have been her status at common law and subject to interim orders in place, she has parental responsibility for her son as a matter of Commonwealth law.   Nothing in the Family Law Act appears to diminish that status and, to the extent that any state law purports to do so, I think it is ineffective in that regard. 

8. There is no useful definition of “child” provided in the Family Law Act and the concept of “young person” created by section 3 of the Care Act is unknown to the Family Law Act.   The Care Act creates a class of persons known as children and another known as young persons.   At about sixteen and a half years of age, the Mother is a “young person” for the purposes of that Act.   But the Family Law Act does not seek to define children by reference to age at all but rather deals with what the court may or may not do.   Thus a parenting order must not be made in relation to a child who is eighteen years of age or over [section 65H(1)(a)] and a parenting order stops being in force once the child turns 18, married or enters into a de facto relationship [section 65H(3)].   But a maintenance order may in a proper case be made for a child over the age of 18 years [section 66L9(1)] and its effect may be extended beyond a child’s eighteenth birthday [section 66L(3)].

9. Accordingly, leaving aside the possibility that Ms. M was in a de facto relationship with Jason’s father – a possibility which was floated in submissions but not demonstrated, she is a person in respect of whom, potentially, a parenting order or a care order could be made.   But that does not affect her status as a parent whose parental responsibility for her own son is recognised by section 61C and, it seems to me, any law inconsistent with that status would, to that extent, be ineffective.

10. In arguendo, Ms. Hall cited section 69ZK of the Family Law Act.   Sub-section (1) prohibits an order under the Family Law Act [other than an order under Division 7 which relates to child maintenance] “in relation to a child who is under the care [however described] of a person under a child welfare law” of a state or territory unless the order is expressly suspended in its operation until “the child ceases to be under that care” or the Family Law order is made in proceedings “in respect of the institution or continuation of which the written consent of a child welfare officer of the relevant state or territory has been obtained.” No such order has ever been sought or is in contemplation so far as the Mother is concerned and, at any event, the effect of section 61C is not to provide a basis on which a court exercising power under the Family Law Act might make an order conferring parental responsibility but rather it is a declaration of parental status unaffected by section 69ZK(1).
11. Section 69 ZK is commonly seen as conferring primacy on child welfare laws and care orders made in various Children’s Courts and the section heading reads “Child welfare laws not affected.”   Sub-section (2) provides, inter alia, that nothing in the Act affects the jurisdiction of a [Children’s] Court or of a child welfare authority such as the Director-General of the Department of Community Services to make an order or take an action by which a child is placed in care or the operation of a child welfare law in relation to a child.   Clearly, when section 69ZK speaks of a “child,” it includes a “young person” within the meaning of the Care Act and so, the Mother in the present case is potentially the subject of a care order or a parenting order in the sense that any person under the age of eighteen years is so subject.   But I think that, at least until such an order is made, Ms. M has the capacity to have parental responsibility for her son by virtue of the Family Law Act.
12. The balance of the dispute relates to whether, as the child’s separate representative   and the Director-General now propose, the Minister should have parental responsibility for Jason or whether, as the Mother proposes, that parental responsibility should be shared between the Minister and the Mother.   The Minister is prepared, on appropriate undertakings by the Mother, to undertake that she will place Jason with the Mother and will consult with the Mother with regard to each significant decision to be taken for Jason and, furthermore, that she will promptly bring this matter back to court in the event of relocating Jason from his Mother’s residence. The Mother, on the other hand, while she is prepared to give appropriate undertakings, looks to shared parental responsibility and Ms. Giacomo submits that such an arrangement is the less intrusive option and avoids the problems should the Mother be faced with an emergency.   Her proposal certainly better reflects the reality of the proposed arrangements in that, on the Minister’s plan, it is Ms. M who will be Jason’s primary caregiver but Mr. McLachlan submitted that the Director-General fears a multiplicity of disputes and disagreements leading to a plethora of applications under section 81(3).   Moreover, Mr. McLachlan and Ms. Hall seek a three year arrangement whereas the Mother hopes to be free of her involvement with the Director-General within two years.       

13. In my opinion, a proper caution in Jason’s interests cannot ignore that Ms. M is still only sixteen years of age and, as a teenager, she will have a need, as one of the witnesses put it, “to have a teen-ager’s life.”   In the past, she has experienced a significant involvement with drugs and I think she remains an occasional user of cannabis as the Director-General is well aware.   She has been experienced some self-harming behaviours only a matter of a few months ago and, although I do not see it as a basis of any criticism, it is noteworthy that her case worker at Glen Mervyn suggests that she would benefit from the availability of respire care for the child on three weekends out of every four and that Jason should attend long day care on five days each week.  Ms. M, whom I regard as a very intelligent and brave young woman, neither receives nor anticipates much in the way of support from her own mother or other members of her extended family and, although Jason’s father is very keen to exercise contact with the lad, I doubt that Ms. M can look to him for help and support.

14. For those reasons, I would not be prepared to place Jason in the Mother’s sole parental responsibility but I think it should be shared with the Minister.   I am not afraid of section 81(3) applications – in proper cases, they might be useful in Jason’s interests and it will be easy enough to discourage them if they are not warranted.   I think it is important that Ms. M’s progress with her son be acknowledged by a share in parental responsibility and I think her continued association with the Minister and the Department will very much operate in Jason’s interests.   It seems to me that that is the least intrusive available option.   Taking into account the history of this matter and the progress Ms. M has made, her age and lack of support and the difficulties which still face her in the care of her son, I think that a three year order is indicated.   I would require the Mother to give undertakings to the court with regard to her satisfactory completion of her present Glen Mervyn programme, her continued residence in semi-supported accommodation, her abstinence from illicit drugs and her sobriety, her acceptance of and engagement with any counselling programme and parenting programme and other supports reasonably required by the Director-General, her willingness to regularly present Jason for medical check ups to a paediatrician or baby health centre and her willingness to make proper arrangements for Jason’s care and supervision in the event that she is not available personally to care for the child.   I invite Counsel for the parties to confer on the preparation of consent minutes of appropriate undertakings for presentation to the court within seven days.   Subject to the Mother giving those undertakings, I propose making the following order, namely that, for a period of three years from the date of this order, the child Jason be in the parental responsibility of the Mother, Ms M, and the Minister jointly.
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