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IN THE MATTER of “JASPER”

1. By an application filed on 28th. September, 2005 the Mother Ms I (‘the Mother”) seeks leave under section 90 to bring an application to vary care orders made in this Court on 14th. June, 2005.   Those 

orders relate to her son Jasper who was born on 13th. February, 1995 and provide that Jasper be in the parental responsibility of Mr & Mrs C until he reaches the age of eighteen years.   The orders further provided that Jasper have contact with his sister Carmen not less than four times per year and have supervised contact with his mother not less than four times per year.  In that regard, it was noted that Jasper’s contact with his mother may be unsupervised and “may increase in frequency subject to Jasper’s wishes and Mr. and Mrs. C’s assessment of contact visits.”
2. The Mother’s application for leave is supported by her affidavit sworn  28th. September, 2005.   Annexed to that affidavit are copy letters to the Mother from Mrs. C dated 26th. June, 18th. July and 16th. August, 2005 and a copy letter of 12th. July, 2005 sent by Jasper to his mother.

3. The Director General, who was not represented at the hearing of the application for leave, is ambivalent about the matter having had only limited involvement with the family since final orders were made but leave was opposed by Ms. Renshall on behalf of Mr. and Mrs. C and by Mr. Braine of Counsel who appeared for Jasper.   Mr. Cumming appeared for the Mother.

4. Jasper has lived with Mr & Mrs C since November, 2003.   Mr. C is the brother of Mr GC who lived in a de facto relationship with the Mother from a time when Jasper was about six months of age until they separated in 1999 and who is the father of Jasper’s sister Carmen who was born on 17th. June, 1998.  Mr & Mrs C have known Jasper since early in his mother’s relationship with Mr GC.  

5. At the time of the separation of the Mother and Mr GC, Jasper was about four and a half years of age and Carmen was aged about seventeen months.   For about two months immediately following separation, the Mother cared for Jasper and Carmen but then, despite allegations of domestic violence and abusive behaviour during the relationship, placed both children with Mr GC, ostensibly as a temporary measure while she secured housing in Sydney.   Apparently, Mr GC refused to return the children to the Mother’s care amidst allegations of her drug and alcohol use and her deteriorating mental health.   The Mother says that she suffered a nervous breakdown and she was absent from court when, on 17th. November, 2000 the Children’s Court at Campsie made orders placing the two children in Mr GC’s care.

6. Carmen continues to live with her father and his wife, R, and their baby but, in November, 2003, after a family conference which did not include the Mother, Jasper commenced living with Mr & Mrs C.   Mr & Mrs C is each is about thirty one years of age and they have two children, A, who is about five years of age, and M, who is approaching two years of age.  The affidavit of Mrs C sworn 23rd December, 2004 and filed in the earlier proceedings indicates that Jasper is happy and well settled in the C family.   He is doing well at school, playing sport, is popular with his class mates and is often invited to their homes to play or to attend birthday parties.  Mrs. C swore that Jasper “is attached to our family” and I do not understand the Mother to dispute that very important fact.    

7. On 16th November, 2004, the Mother brought an application, amended on 10th February, 2005, for leave to vary the orders of 17th November, 2000.   Leave was granted, an assessment order was made and the assessment of 6th April, 2005 by Miroslav Zivanovic of the Children’s Court Clinic was provided to the Court.   Again, the Mother failed to appear and, on 14th June, 2005, the current Care Orders were made placing Jasper in the parental responsibility of Mr & Mrs C until he attains the age of eighteen years.               

8. The Mother’s affidavit of 28th September, 2005 raises her current dispute with Mrs C about contact and about the alleged wish of Jasper to change his surname from I to C.   On behalf of the Mother, Mr. Cumming submits that Mr. and Mrs. C have not provided Jasper with proper encouragement to attend on contact and thus maintain his relationship with Ms. I and, further, that the “wishes” expressed by the boy as to contact and as to his adoption of the surname “C” may be the result of coaching within the C household.   Accordingly, the Mother’s case is that she should be granted leave to vary the Care Orders of 14th June, 2005.

9. The orders she would ultimately seek, if leave were granted, are recited in her application.  She would seek to vary order # 1 of 14th June, which allocates parental responsibility for Jasper, to one where the Minister has a share of that parental responsibility, at least in respect of contact, and, further, she seeks to specify and underline the duty of Mr. and Mrs. C to facilitate and encourage the boy’s contact to his mother and, subject to Jasper’s wishes, to specify the minimum number of face to face contact occasions per year and define his entitlement to telephone contact.   Further, the Mother seeks an order, varying the orders of 14th June, 2005, restraining the denigration of the Mother by the carers and vice versa.

10. In opposing the application, Ms. Renshall on behalf of the carers, submitted that these are not care proceedings but, rather, leave proceedings and that, in terms of section 90(2), the Mother has the burden of demonstrating “a significant change in any relevant circumstances.”    The point of the section, I think, is to protect a child from contested care proceedings by ensuring that proceedings come to an end unless there really is a good cause to reopen them.   Ms. Renshall submits that, in the present matter, there really is no significant change demonstrated unless it be that Jasper is even more opposed to the concept of contact with his mother than was the case on 14th June, 2005.  Further, Ms. Renshall contends, a consideration of the factors enumerated in section 90(2A), which the Court must undertake before granting leave, would argue against leave being granted.   Finally, she assures the Court that, subject to the child’s wishes, Mr. and Mrs. C are already prepared to facilitate supervised contact to the Mother and that the evidence establishes neither an improper disinclination to facilitate contact nor that supervision is an unreasonable feature of contact between the boy and his mother.   Accordingly she contends that the orders which the Mother seeks are otiose.

11. It does not seem to me that the Mother has demonstrated a significant change of relevant circumstances.   She refers to various interchanges with Jasper’s foster carers and, particularly, with Mrs. C but it is not clear either that the latter has adopted an unreasonable stance when viewed from the child’s standpoint or that her attitude represents a position which was not known or capable of being known at the time the care orders were made.   The Mother is obviously upset by the delicate state of her relationship with her son and suspicious of the foster carers and unconvinced of their bona fides but none of those answer the requirement of section 90(2).

12. Annexed to the Mother’s affidavit is a copy of a letter of 12th July, 2005 written by Jasper to his mother.   In that letter, Jasper expressed his happiness in his present home and his intention to remain part of the C Family, expressed a degree of anger towards the Mother and asked her to relent and give her approval to his adoption of the surname “C”.    It should be a matter of some satisfaction to all concerned that Jasper is happy as part of the C family with whom he has resided since November, 2003.   It does not appear that his anger towards the Mother is unreasonable – in his letter, Jasper described the anger and the causes of his anger in very reasonable terms.   Nor does the evidence point to any attempt of the foster carers to alienate the child from his mother or to impair his relationship with or attitude towards her.   I accept that the Mother may have her suspicions and her doubts but these fall short of the requirements of section 90(2).   In my opinion, the Mother has failed to demonstrate a significant change of relevant circumstances and, accordingly, there is no basis for granting the leave which she seeks.

13. Even if such a change had been demonstrated, it seems to me that a consideration of the matters enumerated in section 90(2A) would indicate that leave should not be granted.   Jasper is almost eleven years of age.   He has lived with Mr & Mrs C since November, 2003.   His letter indicates that he is very comfortable as a part of their family which no doubt motivates his wish to adopt their surname to which he is allied at any event.   He has not resided with his mother since November, 2000 and has had no face to face contact with her for at least three years.   He appears to have a number of issues with her as his letter demonstrates but there is no reason to see his attitude or, for that matter, the lack of contact over the past few years, as flowing from the attitudes of the foster parents.

14. I have taken into account the Clinic assessment which is before me and the submissions of Mr. Braine of Counsel for the child and I have come to the conclusion that, in the circumstances, leave should not be granted.

15. Accordingly, the Mother’s application of 28th. September, 2005 is dismissed.
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