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IN THE MATTER OF JOE, ELAINE AND LYLE 

History

1. The children were removed from the mother on 22 August 2002 because of her history of itinerancy and drinking from the time she moved to Sydney in late April 2002, and her inadequate care of the children. 

2. This hearing commenced in March 2003 and has taken 12 months to complete. One day was lost because the mother was on a drinking binge and did not attend court, another day was lost because the mother had checked herself into a rehabilitation program and did not attend court, and a further three days were lost when the mother withdrew her instructions to Mr Butland and the case was adjourned so that another legal representative could be instructed.

3. In this case it is easy to point to the problems but difficult to find a solution.

4. The mother and father were married in 1990 and lived in Coffs Harbour. There had been a history of domestic violence, including an incident in which ‘Joe’, then aged six, rang the police stating that he had been pushed during an argument between his parents. The mother and father separated in April 1999. A residence and contact order was made in the Family Court in December 1999, under which the children resided with the mother and the father had contact with the children each second weekend and half the school holidays. 

5. There was continuing conflict between the mother and father. The mother was convicted of malicious damage and assault in October 1999 and in February 2002, and of malicious damage in February 2002. Some of those charges arose from incidents in subsequent de facto relationships. The father was convicted of breaching an AVO in June 2000. The father made many complaints to the Department of Community Services that the mother was leaving the children unsupervised to go drinking. The mother claimed that the father was harassing her and was verbally abusive towards her. 

6. The Clinician was not called for cross-examination, partly because of the changes in circumstances since the November 2002 report.

Application of Father and Mother

7. The father seeks an order for the children to be placed with him. From their first contact with the Department in Sydney ‘Joe’ and ‘Elaine’ have said that they wanted to live with their mother. 

8. The mother seeks an order which would result in the restoration of the children to her. However, the mother’s binge drinking, which has resulted in her appearance in the past in the criminal courts, continued to exhibit itself during this case. The mother failed to appear at court on 28 March 2003, on day two of the hearing, after having been on a drinking binge the night before. She failed to appear at Court on 3 June 2003, after admitting herself to Jarrah House. She was excluded from the Kathleen York House program in September 2003 after drinking herself into an unconscious state. She has agreed that she drank some alcohol in October 2003 while on the Maryfields program, which is a recovery program based on total abstinence.  The mother’s drinking addiction has prolonged the case and that has harmed the children.

9. The children have one day’s supervised contact with a parent each fortnight – one fortnight with the mother and the next fortnight with the father. They have also had extended supervised contact with each parent during the school holidays.

Application of the Department and the Children’s Representatives

10. The Department seeks an order for parental responsibility to the Minister until each child attains the age of 18 (Care Plan, June 2003,). None of the children are in approved long-term placements. The Department is negotiating the continuing placement of ‘Joe’, who lives separately from his siblings. He has run away in the past and wishes to live with his mother. The Department now proposes to separate the two youngest children because of their continued fighting, but has no concrete plans. In fact, this development was only revealed in response to questions from the bench after submissions were made on 3 March 2004. The proposal in relation to ‘Lyle’ and ‘Elaine’ cannot be described as a permanency plan: cf Children and Young Persons (Care and Protection) Act 1998 s 9(f), 78(2), 78A.

11. The separate representative of ‘Joe’ (now aged 11) conveyed ‘Joe’s’ instructions that he wishes to reside with his mother.

12. The representative of the interests of the two younger children supported the making of a long-term order of parental responsibility to the Minister until 18. 

The Problems Faced by the Children

13. When the children were taken into care, ‘Joe’ displayed the most troubling behaviour of the three. He was reported to have symptoms of depression and ideas of self-harm. During the eighteen months that the children have been in care, he has been placed away from the other two children and sees them on contact visits with the mother and father. From photographs, he appears to be undergoing a growth spurt. 

14. ‘Elaine’ and ‘Lyle’ have been in at least three placements. All the reports of their contact visits or holidays with their parents show a disturbing entrenched pattern of fighting between the two of them. There is a psychological report dated October 2003 which describes their behaviour as being within the “borderline clinical range”. The Department eventually arranged for them to have some counselling, but the behaviour problems were continuing in January/February 2004.

15. The pattern of behaviour which has developed between ‘Elaine’ and ‘Lyle’ has become a major problem. The Clinician was not asked to review their relationship, and their interactions may not have been as problematic in 2002 as they are now. The Department proposes to deal with it by separating ‘Elaine’ and ‘Lyle’. I discuss that proposal later. 

Capacity of the Father as Full-time Carer

16. The father was cross-examined about his understanding of the children’s needs and the way in which he cares for them. He was cross-examined as to they way he provided care for them at the Christmas holidays in Coffs Harbour in 2002/2003, when he showered with the children. He was cross-examined about his attitude towards DOCS, and how he personally only accepts 5% of the blame for the plight of the children, allocating 50% of the blame to the mother and 45% to DOCS.

17. Incidents in the supervision reports have cast doubt upon the father’s capacity to have insight into and deal with the behaviour of the children, particularly ‘Elaine’ and ‘Lyle’. I refer to an access incident on 31 January 2004 when ‘Lyle’ received a plastic toy from a showbag: ‘Lyle’ had a  “police-type” show-bag which contained a black (hollow) plastic baton or night-stick with a handle and which was about 800 cm long (sighted in court). ‘Lyle’ was aware that his carer John would not allow him to keep that kind of object. This was confirmed by John at the hand-over of the children at the end of contact. The father said that John said “It’s a weapon”. The father objected to John’s decision, saying “It’s only soft plastic”. I note that when the father rang ‘Lyle’ a few days later ‘Lyle’ told his father how he (‘Lyle’) would have hit ‘Elaine’ with the baton. I acknowledge that the father has completed parenting courses and counselling. However, the father’s inability to apply his first-hand knowledge of the fighting between ‘Elaine’ and ‘Lyle’ to the question of whether ‘Lyle’ should be allowed to keep an object whose sole purpose was to hit people shows a lack of insight into the management of the children and perhaps a lack of empathy for the possible victim.

Capacity of the Mother as Full-time Carer

18. From at least 1999 mother has not been able to consistently place the needs of the children before her addiction t o alcohol. Her drinking continued after the children were removed and continued during this case. It has extended the length of this case and so extended the period of stress for the children. When the mother stayed at refuges with the children in 2002, she was observed not to provide adequate supervision of the children. Since February 2002 she has been giving undertakings to DOCS, the courts, the Clinician and to various rehabilitation organisations that she will not drink. Her last admitted drink was in October 2003. Her last admitted binge drinking was in September 2003, when she drank to unconsciousness. In the context of a history of at least five years of destructive drinking, five months is not a very long time ago.

Best Interests of the Children

19. I propose to deal with ‘Joe’ separately from ‘Lyle’ and ‘Elaine’.

20. I take into consideration the principles set out in the Children and Young Persons (Care and Protection) Act 1998. The orders are complicated by the fact that the mother presently lives in Sydney and the father continues to live in Coffs Harbour.

Placement of ‘Joe’

21. ‘Joe’ is quickly growing up. He has clearly stated his wish to live with his mother and to have unsupervised Family Law-type access with his father – fortnightly and half the school holidays. He is nearing the age when he may simply self-place with his mother. Given his age and his understanding of the family situation, I propose to make orders which include a restoration plan for ‘Joe’ to return to live with his mother, conditional upon the mother continuing with her rehabilitation and avoiding alcohol. 

22. I make the orders because I am not satisfied that there is no realistic prospect of restoration of the child to the mother. I make the orders subject however to the mother’s compliance with certain conditions. If the mother cannot place the child’s interest above her own then the restoration will not take place and the case will return to the courts. It would be a tragedy for ‘Joe’ if the restoration could not proceed because of any drinking relapse by the mother.

Placement of ‘Elaine’ and ‘Lyle’

23. ‘Elaine’ is now aged 8 years and 9 months and ‘Lyle’ is aged 7 years and 4 months. They have been in care since ‘Elaine’ was aged 7 and ‘Lyle’ was aged 5. The Department argued that a long-term order in favour of the Minister would be appropriate, and that it would be open to either parent to apply for a rescission or variation of the order if they could show significant change. The children’s representative supported a long term order up until the time when, on 3 March 2004, in answer to a question from the Bench during submissions, the Department disclosed that it proposed to place ‘Elaine’ and ‘Lyle’ separately.

24. The proposal to place ‘Elaine’ and ‘Lyle’ separately presumably arises from their on-going aggression towards each other. The move may be prompted either by the difficulty in finding a carer who will look after both of them, or by a belief that it is in the best interests of each child to get away from such a destructive relationship. I do not know. There is no written report about the plan. There is no expert report upon which to base the separate placement or describe the effects it would have on each child. 

25. The June 2003 Care Plan proposed the placement of all three children together. As a result of the change of plan there is, in effect, no permanency plan for ‘Elaine’ and ‘Lyle’. 

26. The importance of sibling placement is recognised in the principles of the Act: Children and Young Persons (Care and Protection) Act 1998 s 9(g):

(g)
If a child or young person is placed in out-of-home care, the child or young person is entitled to a safe, nurturing, stable and secure environment. Unless it is contrary to his or her best interests, and taking into account the wishes of the child or young person, this will include the retention by the child or young person of relationships with people significant to the child or young person, including birth or adoptive parents, siblings, extended family, peers, family friends and community.

27. The importance of sibling placement is also recognised in research. The children’s representative opposed the proposed separate placement.

28. The placement of the children is a matter for the Minister if an order is made. However, I am not satisfied that it would be appropriate to make an order now in the absence of a permanency plan. The detail of the permanency plan is something I may take into consideration in determining what is in the best interests of the children.

29. I am therefore unable to make final orders relating to ‘Elaine’ and ‘Lyle’ today. I propose to adjourn the case for the purpose of obtaining further information and a permanency plan.

