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IN THE MATTER OF ‘TRENT’

Interlocutory Decision

The applicant requests that I make an order excusing it from giving notice of these proceedings to, or serving a copy of, any documentation on ‘Trent’s’ father, ‘Mr L’. This application is based on information set out on pages 12 and 13 of the affidavit of the caseworker. 

Factual background

The information provided in the affidavit of the caseworker, especially on pp 16-17, indicates that Mr L has an extensive criminal history for matters of violence. In particular he has made threats against Trent’s mother. He also threatened to commit suicide following a domestic dispute whilst locked in a house with a substantial explosive device.

Trent’s mother has spoken with the case worker about her fears concerning her safety should Mr L discover her whereabouts, and she has taken a number of steps to prevent this.

I am satisfied, on the basis of the evidence before me, that it is most unlikely that Mr L has a genuine interest in Trent’s welfare. I am also satisfied that there is a real risk that any order which enabled Mr L to be in contact with Trent's mother would place her safety, and possibly also that of Trent, at risk. 

There is a risk that he will use the opportunity to attend the court to commit a violent crime against Trent’s mother, impeding the court in the carrying out its function to hear and determine the proceedings and also placing at potential risk the safety or other persons attending the court precincts.

Relevant legislation

The Children and Young Persons (Care and Protection) Act 1998 provides as follows:

64.  Notification of care applications 

(1) Persons having parental responsibility 

The Director-General is required to make reasonable efforts to notify the parents of a child or young person of the making of a care application by the Director-General in relation to the child or young person. 

(2)   Children and young persons 

The Director-General is required to notify a child or young person who is the subject of a care application of the making of the application. 

(3)   A notification under subsection (2) is to be made in language and in a manner that the child or young person can understand having regard to his or her development and the circumstances. 

(4)   Application for care order 

In particular, the Director-General must, as soon as practicable after a care application is made in relation to a child or young person, cause a copy of the application, together with copies of all supporting affidavits and other documentary evidence that accompanied the application, to be served on the parents of the child or young person who can reasonably be located, subject to section 64A. 

(5)   The copy of the care application must be written and arranged in such a form that there is a reasonable likelihood that its contents will be understood by the person on whom it is served. 

(6)   Effect of failure to comply with this section 

Failure to comply with the requirements of this section in relation to a care application does not invalidate the application or any decision of the Children's Court on the application. 

………………………………………

256.   Service of notices 

(1)   A notice or other instrument required or authorised by this Act to be served on a person is sufficiently served if the notice or other instrument is: 

(a)   delivered personally to the person, or 

(b)   left with a person who is apparently of or above the age of 16 years at, or sent by prepaid post to, the address last known to the Director-General of the person on whom the notice or other instrument is to be served, or 

(c)   if no address of the person is known to the Director-General, published or otherwise dealt with as may be prescribed by the regulations. 

(2)   If such a notice or instrument is: 

(a)   sent by post as referred to in subsection (1) (b), it is taken to have been served at the time it would be delivered in the ordinary course of post, or 

(b)   published or otherwise dealt with as referred to in subsection (1) (c), it is taken to have been served at such time as may be prescribed by the regulations. 

(3)   Subsection (1) does not affect any other provision of this Act relating to the service of notices or other instruments. 

The requirement of notice

The requirement that a person receive notice of proceedings that may significantly affect them is one of the most fundamental aspects of the operation of our legal system.

“The object of all service was, of course, only to give notice to the party on whom it was made, so that he might be aware of, and be able to resist, that which was sought against him, and where that had been done, so that the court may feel perfectly confident that service had reached him, everything had been done that could be required”: see Kistler v de Tettmar [1905] 1 KB 45 (CA).
In J v Leishke [1987] ALJR 143, at 148, Brennan J, with whom the other members of the court agreed, said that,

“It would offend deepest human sentiments as well as basic legal principle to permit the Court to take a child from its parents without hearing the parents when they can be heard and when they wish to be heard in opposition to the making of an order……… Only by ensuring, where practicable, that the parents ….. have an opportunity to be heard can the court be confident that it has protected whatever interests the child may have in its parents’ …… discharge of their duty to the child.”

This was a case that considered a predecessor to the current legislation. It was a situation where the child was is the care of the parent who was not served. That would make service even more imperative, but I do not believe that the decision is to be distinguished from the current circumstances.

Barwick CJ in Twist v Randwick Municipal Council (1976) 136 CLR 106, at 109-110 said,

“The common law rule that a statutory authority having power to affect the rights of a person is bound to him before exercising power is both fundamental and universal…………But the legislature may displace the rule and provide for the exercise of such a power without any opportunity being afforded the affected person to oppose its exercise. However, if that is the clear legislative intention in must be made unambiguously clear."

A Judge of the English Family Division ordered that a putative father who had not exercised any responsibility for his child because he was not aware that the child was his should not be served with notice of care proceedings. Re X [1996] FLR 186. The court was satisfied that notice would cause family and ethnic community strain and that the result would be catastrophic. In that case Family Proceedings Rules gave the court a discretion not to apply the rule requiring service of notice. No such provision exists here. That is unfortunate, given that it is not difficult to imagine circumstances where a parent has no genuine interest in the welfare of the child and where that parent may take advantage of the opportunity to attend court to do something that would harm the best interests of the child.

The Applicant’s Submissions

The Applicant submits that the effect of s.10A and s.15 Children’s Court Act which establishes the roles of Children's Registrar and provide a power in the court to make orders which it thinks appropriate, together with Rule 19(a) of the Children's Court Rule, which enables a Children's Registrar to dispense with service of any process implies that a Magistrate may also dispense with service of any process.

Section 15 provides:

The Court may, in relation to all matters in respect of which it has jurisdiction, make such orders, including interlocutory orders, as it thinks appropriate. (Italics added)

This somewhat circular argument, which relies on inferences drawn from the powers of Children's Registrars, is not "unambiguously clear" as required by Twist (above). 

Section 15 is meant to facilitate the jurisdiction of the court. It is not meant to provide a power that is not otherwise contemplated in the legislation.

In George v Children's Court of New South Wales & 4 Ors [2003] NSWCA 389, Ipp JA, with whom the other members of the court agreed held that:
138 In my opinion, the CYP Act provides exclusively and exhaustively for the relief the Children's Court may order arising out of obligations imposed on the Director-General (and the Minister) by that Act, and that Act imposes limitations on the power of the Children's Court to grant such relief. 

139 Accordingly, neither s 15 of the CC Act nor any power implied from any of the legislation to which we were referred extends the powers of the Children's Court to grant relief arising out of obligations imposed on the Director-General (and the Minister) by the CYP Act beyond the powers of the Children's Court that are contained in the CYP Act. 

Although the decision was concerned with an order that the Department of Community Services funded travel costs of parents to enable contact with a child, the rationale appears equally applicable here.

The applicant further submits that power to dispense with service may be implied from the provisions of Section 9, Children And Young Persons (Care And Protection) Act 1998, which provides:

9 What principles are to be applied in the administration of this Act? 

The principles to be applied in the administration of this Act are as follows: 

(a) In all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well-being of the child or young person must be the paramount consideration. In particular, the safety, welfare and well-being of a child or young person who has been removed from his or her parents are paramount over the rights of the parents. 

It was submitted that where the safety, welfare and well being of the child would be jeopardised by the service protected service of any process, the Children's Court is possessed of the power to dispense with service. 

In my view, the principles enunciated in George v Children's Court of New South Wales (above); with respect to Section 15 apply equally to the provisions of section 9.

Conclusion

I do not believe that I have the power to authorise the applicant not to serve Mr L. Nor do I believe that the provisions of s.64(6) enable me to ignore non-service of Mr L. In my view that provision only applies in situations where the reasonable efforts referred to in s.64(1) have been made.

I am, however, prepared to make orders that will, as far as is possible, protect both Trent and his mother. Before making such orders I will hear further submissions from the parties regarding appropriate orders. The orders may include:

· an adjournment of proceedings to the Bidura Children's Court where security is better than the generally poor standard of security at most Children's Courts.

· an order that any document provided to Mr L not contain any information that might identify Trent’s mother or her place of residence.

· dispensing with attendance by Trent’s mother on the adjourned date

· an order that on the adjourned date the applicant file and serve an affidavit regarding attempts to serve Mr L 

· further appearances by Trent’s mother to occur by audiovisual link

