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ADDENDUM TO REPORT 

SHAKEN BABY SYNDROME 

1. On the 21st December 2004 I announced the results of my review of Infant Homicide cases following the Court of Appeal’s decisions in the cases of Sally Clark1  and Angela Cannings.2  In summary, following a review of 297 cases 28 were found to be cases in which concerns were identified which the defendant and legal advisers were invited to pursue either directly with the Court of Appeal or with the assistance of the Criminal Cases Review Commission. 

2. In addition to those cases 89 further cases were identified at my request in a separate category. These were so-called Shaken Baby cases.3  I explained in my Report that there was an issue of importance whether, in the light of recent and divergent medical opinion, the safety of the convictions in these cases was called into question. I explained in summary the divergent medical views4  and do not repeat that explanation here. I noted that there were cases pending before the Court of Appeal concerning shaken baby cases5  which could provide general guidance in this area. I announced that I was therefore deferring final consideration of the remaining SBS cases until the Court of Appeal had determined those pending cases. 

3. On the 21st July 2005 the Court of Appeal delivered judgment in those cases. This addendum report sets out the further work which I have caused to be done as a result in relation to the remaining Shaken Baby cases and the results of that review. 

THE JUDGMENT OF THE COURT OF APPEAL 

4. The Court heard four appeals together over a period in June and July 2005. In its judgment delivered on 21st July 2005, the Court reached the following conclusions in the individual cases: 

4.1 Lorraine Harris had been convicted on the 7th September 2000 of manslaughter of her son and sentenced to 3 years imprisonment. The Court of Appeal allowed her appeal and quashed her conviction. 

4.2 Raymond Charles Rock was convicted on the 21st September 1999 of the murder of his partner’s infant daughter and sentenced to life imprisonment. The Court of Appeal partially allowed his appeal by quashing his conviction for murder and substituting a conviction for manslaughter. Rock was sentenced to 7 years imprisonment, which resulted in his immediate release. 

4.3 Alan Barry Joseph Cherry was convicted on the 9th October 1995 of the manslaughter of his partner’s infant daughter and sentenced to 2 years imprisonment. The Court of Appeal dismissed the appeal and upheld his conviction. 

4.4 Michael Ian Faulder was convicted on the 28th April 1999 of inflicting grievous bodily harm on an infant and was sentenced to 30 months imprisonment. The Court allowed the appeal and his conviction was quashed. 

4.5 All but the case of Faulder6  fell within the ambit of my infant homicide review and in two7  cases letters had been sent directly to representatives informing them that it may be appropriate for the safety of his or her conviction to be considered further by the Court of Appeal. 

5. All the appellants had been convicted following contested trials. In each case the appellant had denied using unlawful force to cause the death or injuries. In all of the cases save for that of Lorraine Harris the appellants had put forward a possible alternative explanation for the cause of the injuries, such as the infant falling from a chair or slipping from an adult’s arms and onto the floor. The prosecution’s case in each was that the appellant had applied unlawful force to the infant by shaking or impact or both. Although the cases necessarily contained their own particular features it was common to all that an attack was mounted on the conventional theories of shaken baby syndrome. 

6. A feature of each of the cases was the presence of one or more of three distinct features which have, together, become known as the “triad”. These three injuries are subdural haemorrhaging, retinal haemorrhaging and encephalopathy (a form of brain damage). According to conventional theory – which the Court of Appeal termed the accepted hypothesis – the presence of these injuries is considered indicative of the child having been unlawfully mistreated by violent and obviously excessive (and therefore unlawful) shaking, sometimes accompanied by impact injuries as well. It is these circumstances which have been called Shaken Baby Syndrome or similar expressions. In the appeal the Court used the term “non-accidental head injury” (NAHI). As I detailed in my Report there is another school of medical thought, of which Dr Jennian Geddes has been a principal proponent, that the triad of injuries can be caused in other ways than by the application of unlawful force. 

7. Although in some cases the only evidence from which the unlawful use of force can be deduced is the presence of one or more of the triad of injuries, in others these injuries are accompanied by other evidence of abuse, such as further injuries or a well-documented history of prior abuse. 

8. The Court of Appeal examined in detail evidence from a large number of experts. In support, the appellants called before the Court of Appeal expert evidence. In all the appellants called or asked the Court to consider 11 experts. The prosecution called or asked the Court to consider, in its turn, 14 experts. The experts called included Dr. Geddes. I referred to her work in some detail at paragraphs 48-50 of my Report. The evidence given was carefully examined by the Court of Appeal over a number of days. It was in a very good position, therefore, to reach conclusions on some of the hotly disputed medical issues that have been found in the medical literature on this issue. 

9. The Court reached a number of significant conclusions.

10. The first was to note that a theory which had been apparently put forward by Dr. Geddes that the triad of injuries could be the result of no application of force at all was rejected. This theory had been put forward by Dr. Geddes in her third paper8  but had been hotly disputed.9 In her evidence to the Court, however, Dr. Geddes conceded that her third paper could not be put forward as a proven theory but was no more than a discussion document. The Court of Appeal rejected this theory as “ a credible or alternative cause of the triad of injuries.”10
11. Despite rejecting that theory the Court was nonetheless faced with considering what degree of force could be taken to produce the triad of injuries. The Court considered the evidence from the different experts on the key issue of the amount of force necessary to produce the triad of injuries. There was not unanimity of view; some continued to say that significant force was necessary; some that such injuries could be caused by even a short fall. 

12. In approaching this question the Court started from some basic, though important, general propositions: 

12.1 That the more severe the injuries the more probable it is that to cause them would require greater force than mere “rough handling”. 

12.2 That if infants could be caused injuries which could be fatal by mere rough, or less than rough, handling then hospitals would be full of injured children.11 Common experience is that this is not what in fact happens. This is all the more a statement of good sense when one looks at the nature of the injuries that make up the triad. 

12.3 That very serious or even fatal injuries could sometimes be caused by either little force or by an infant falling a short distance. However, it went on to add, significantly, that such cases would “…be very rare.”12. 

12.4 That due to physiological makeup, the younger an infant or child is, the more vulnerable to injury it will be, but age is not necessarily a factor in deciding the degree of force used.”13
13. The most difficult cases are those where there is no evidence of abuse other than what can be inferred from the presence of the triad of injuries. In such cases the Court has to be satisfied that the triad of injuries alone could provide evidence to the criminal standard that they were caused by unlawful force. In approaching this question the Court concluded that the degree of force required to cause the triad will in most cases “…be more than just rough handling…”.14 It also recognised as “…at least possible…” that such injuries could be caused by little force, though these would be rare or very rare occurrences.15

14. In summary, the Court of Appeal concluded: 

14.1 The presence of the triad of injuries is consistent with unlawful application of force (i.e. Shaken Baby Syndrome). The question for the Court, however, was whether it was not just consistent, but actually diagnostic, in all cases of SBS. 

14.2 In cases where the triad alone is present, that is, in the absence of any other supporting evidence such as bruising, broken ribs or a history of abuse, the triad alone “…cannot automatically or necessarily…” lead to a conclusion that the infant has been shaken.16
14.3 However, the triad remains “…a strong pointer…” to Shaken Baby Syndrome.17
14.4 As to the degree of force necessary to inflict the triad: the triad requires the application of some trauma and in the vast majority of cases more than rough handling will be needed. However, in rare, or very rare, cases such injuries could be caused by little force.18
14.5 In its conclusions it stressed that the appeals it had considered “…demonstrate that cases of alleged NAHI are fact-specific and will be determined on their individual facts”.19
THE FURTHER REVIEW OF CASES

15. Against this background I called for a review of the remaining SBS cases. This review was carried out by the Project Manager of my Central Review Team with the assistance of Nicholas Price QC. Their conclusions were then put to the Interdepartmental Group and were endorsed by those who were able to participate in the exercise.20  Again, I thank all of those involved, whose work has been invaluable. 

16. Those carrying out the review carefully considered the terms of the judgment of the Court of Appeal and, recognising that each case depended on review of the facts of the case itself, undertook an examination of each case. In so doing they particularly considered: 

16.1 Cases in which the only evidence of unlawful violence was the presence of the triad of injuries 

16.2 Cases in which the defendant had put forward an explanation for an infant’s death that potentially could be supported by fresh research of the sort examined and not rejected by the Court of Appeal (irrespective of whether there was other supportive evidence). An example is research of Dr. Plunkett21 to the effect that there was a possibility that short falls could cause serious or fatal injury. 

RESULTS OF THE REVIEW 

17. There remained 88 cases to consider. These comprised the following: 

· 49 in which the defendant had pleaded guilty to manslaughter 

· 22 in which the defendant had been convicted of manslaughter following trial 

· 15 convictions for murder 

· 2 pleas of guilty to infanticide 

18. The first task for the reviewers was to consider each of the 88 cases and identify those which required further more detailed consideration. In the majority of cases it became clear that other extraneous evidence existed to support the finding of SBS. I outline a few examples below: 

· Evidence that the infant had been struck against a wall causing catastrophic injuries 

· Admissions to shaking and punching the infant 

· Earlier fractures 

· Head injuries occurring on two separate occasions 

· Earlier fracture indicating the infant had been squeezed violently. 

19. The initial review of 88 cases identified 10 that merited further investigation. In looking at the 88 cases, the review team considered those either where there was no other evidence than the so-called “triad” of injuries or, whether it appeared that recent research now leant additional support to the explanation first put forward by the defendant at trial. Of those 10, the reviewers identified 3 cases that may give rise to some concerns over the safety of the convictions. The reviewers examined all the available case papers with particular emphasis on the medical reports. Two of these related to convictions for manslaughter, where further medical investigations were suggested. The remaining one, for murder, did not involve medical considerations but the question of the necessary intent for the offence. I considered the reports on each of them and agreed to letters being issued. 

20. Accordingly, on 4th November 2005 letters were sent to each legal representative in similar terms to those in the infant homicide review. These letters advise that it may be appropriate for the Court of Appeal or Criminal Cases Review Commission to consider the safety of their client’s conviction. They further set out the most appropriate route to take, dependent on whether a previous application for leave to appeal has been made. The letters stress that no actual determination has been made over the safety of the convictions and that it will be for the Crown Prosecution Service independently to decide whether to contest any appeals. The letters further make clear my office will assist by forwarding papers on request to the CCRC to expedite any potential approach to that body. This action does not mean that in each of those cases the convictions are unsafe or that they are miscarriages of justice. It is for each convicted defendant to decide whether to take this matter further and will ultimately be for the Court of Appeal to decide the issue.22
CONCLUSIONS 
21. The conclusion of this review is that of the outstanding SBS cases the vast majority (85 out of 88) do not give cause for concern. In the remaining 3 steps have been taken so that the defendants know their cases have been identified by the review as giving rise to concern and I have invited the defendants to consider themselves either appealing to the Court of Appeal directly or with the assistance of the Criminal Cases Review Commission. It is to be recollected that another 9 Shaken Baby cases had already been identified as giving cause for concern. Indeed, 2 of the cases dealt with by the Court of Appeal were cases that had been referred as a result of my review.23
22. There was much speculation about what the Court of Appeal was likely to say in the recent appeals; perhaps even that SBS does not exist at all. It is sadly clear that sometimes parents and guardians of children do kill. Sometimes this follows earlier abuse and sometimes it can be as a result of sudden loss of control, later regretted. The judgment which I have outlined in some detail above does not prevent the prosecution of those offences. For such crimes to go unpunished would itself be morally repugnant. However, I recognise that to prosecute a parent or guardian wrongly for an infant’s death is equally repugnant. 

23. I should conclude by again stressing that my review in no way prevents any person whose conviction involved SBS features from taking legal advice and, if appropriate, seeking leave to appeal out of time to the Court of Appeal or to refer the conviction to the Criminal Cases Review Commission. 


1  11th April 2003 

2  19th January 2004 

3  In the Report I explained the reservations about using this terminology (see paragraphs 43-44 of the Report). I do not repeat those concerns here. For the sake of consistency, however and ease of comprehension I continue to use that term in this Addendum to the Report. 

4  Paragraphs 47-50 

5  In the event one of the 89 cases was in any event referred to the Court of Appeal reducing the number awaiting the results of the Court of Appeal’s decisions to 88 6  Faulder did not fall within the terms of the review because it was not a fatality case 

7  Lorraine Harris; Alan Barry Joseph Cherry. This was in both cases on broader grounds than that they were shaken baby cases. 

8  Geddes et al: Dural haemorrhages in non traumatic infant deaths: Does it explain the bleeding in Shaken Baby Syndrome Neuropathology and applied Neuropathology 29: 14-22,2003 

9  “The Unified Hypothesis of Geddes et al is not supported by the data” Paediatric Rehabilitation 2004 Vol 7 No 4 173-184 

10  “In our judgment, it follows that the unified hypothesis can no longer be regarded as a credible or alternative cause of the triad of injuries” Paragraph 69

11  Paragraph 78 

12  Paragraph 79 

13  Paragraph 80

14  Paragraph 147 

15  Paragraph 147 

16  Paragraph 152

17  Paragraph 70 

18  Paragraph 147 

19  Paragraph 267

20  The representative of the Criminal Cases Review Commission took the view that in the circumstances he should not express a view about these cases. The Law Society representative was sent the papers for information but did not participate in reviewing of the conclusions. 

21  Fatal paediatric injuries caused by short distance falls. American Journal of Forensic Medicine and Pathology 22(1): 1-12, March 2001

22  As at 16th January 2006, one firm of solicitors has acknowledged receipt of the correspondence and is seeking its client’s instructions, one had already advised its client against an appeal but has forwarded the correspondence to him in case he has further instructions and one has destroyed its file due to the length of time since the conviction. Efforts continue to locate the person concerned. 

23  See footnote 7 above
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