	Robert J McLachlan
IS THERE A POWER TO RESTRICT ACCESS TO PLACE CONDITIONS UPON ACCESS TO A CLINICIAN’S REPORT CREATED PURSUANT TO SECTIONS 53 AND 54 OF THE ACT
	7



IS THERE A POWER TO RESTRICT ACCESS TO PLACE CONDITIONS UPON ACCESS TO A CLINICIAN’S REPORT CREATED PURSUANT TO SECTIONS 53 AND 54 OF THE ACT

Paper by Robert J McLachlan, Solicitor
The purpose of this paper is to consider whether there exists a power for the Children’s Court to direct or limit or place conditions upon the access to a clinician’s report made pursuant to Division 6 of the Act.
1. This issue was previously considered in an article “Assessment Orders – The role and accountability of clinicians from the Children’s Court Clinic” authored by Robert McLachlan and reported in Children’s Law News Volume 2 No 5 July 2002.  That article was published prior to the decision of Re: George.  The issue at hand was canvassed as a topic described as “Is there a power to sensor reports by clinician” and discussed at paragraph 16 to 30.

2. The conclusion reached in that paper at that time was that such a power existed for the reasons expressed and on the basis of authorities in other jurisdictions.  The purpose of this paper is to further consider that express view and to evaluate whether it continues to have validity in light of the Court of Appeal decision in Re: George and any other authorities that have published since.  
3. In Re: George v Children’s Court of New South Wales & Four Ors (2003 NSWCA389), the court undertook an exhaustive consideration of the relevant provisions of the Act under Chapter 5 and indeed beyond and concluded as to the provisions of s 74 that an implied power for the court to make an order imposing a condition on contact that certain costs would be paid by the Department without its consent did not exist.  The court appeared to limit the utility of s 15 and the implied power and limit the Children’s Court’s exercise of power largely to the terms of the Act under which it was acting.
4. It is suggested that a starting point to consider whether such a power exists is to consider the terms of the Act particularly those contained within Division 6 as to the making and status of a clinic report.  Those provisions contained within s 52 to 59 of the Act do not evince a power to enable the court to place conditions upon access to such a report.  Section 59 simply states the evidentiary basis of the report is that to the court rather than a party.

5. On the basis of Re: George Ante it could be argued that any such suggested power simply does not exist.  Further support for that contention might be drawn from the fact that other parts of the Act have specifically mandated the court’s ability to limit access to evidence.  Reference is made to ss 104 and 104A which introduced the capacity of the court to limit the right of the child to attend and participate in the proceedings (the child being a party to the proceedings) if applying the balance prescribed under ss 104(3) and 104A(3) it felt it was in the interests of the child to do so.  The absence of a similar prescribed provision under Division 6 would tend to suggest applying the ratio of the court of Appeal that Parliament had not intended to provide such a power to the Children’s Court.
6. It is important to remember that in interpreting and administrating the Act the court is directed pursuant to s 9(1)(a) as follows ‘This Act is to be administered under the principle that, in any action or decision concerning a particular child or young person, the safety, welfare and wellbeing of the child or young person are paramount’.  That statement appears to echo principles confirmed to affect the administration and interpretation of relevant legislation under the Family Court and in the exercise of parens patriae and related jurisdictions.  In Reynolds & Kilpatrick (1992) 112FLR375 Justice Finn said at page 302 as follows:

“These authorities sport the proposition, in my view, that a jurisdiction that has its paramount consideration and welfare of children (as does the jurisdiction conferred by Pt VII of the Family Law Act), carries with it the jurisdiction to ensure that the rules of procedure and evidence applied within that jurisdiction set the paramount purpose of the jurisdiction.”  

7. A recitation of that principal and its applicability to the interpretation of the court’s powers and jurisdiction is usefully contained in the decision of Secretary to the Department of Human Services v Sanding (2011) VSC42 (22 February 2011).  That decision of the Supreme Court of Victoria undertook a significant canvassing of the legislative basis and jurisdictional practises of the Children’s Court of Victoria and its utility must be prescribed by its interpretation based on that Act.  However at paragraphs 135 to 147 there is a very useful summary and exposition of this principle which in turn quotes from the decision of Reynolds referred to above.  An extract from that decision is appended because of its utility for that purpose (see Annexure A).
8. The prohibition or limiting of the utility of a document described as the court’s evidence goes to the exercise of the court’s powers to control and administer the proper conduct of the hearings before it.  The nature of the proceedings are identified in s 93.  Each of the subsections within that provision highlight the need for the court to act in a non‑technical legalistic approach.  The absence of rules of evidence of course do not overcome the provision of evidence to all parties or the limiting of that evidence because these are matters that go to the principles of natural justice and procedural fairness.  However those principles of course have frequently been found by superior courts as being contingent upon and variable by the paramountcy principle (see extracts attached from Secretary to the Department of Human Services v Sanding (2011) VSC42 (22 February 2011)).  
9. The provisions of Division 6 were considered by the Supreme Court in the context of the power of the court to decline to make the clinician available for cross examination.  In Re: Peter & Ors (2002) NSWSC679 the court at paragraph 64 held ‘The exercise of a discretion to require or allow oral evidence from the person was made and reported on an assessment in relation to a child the subject of proceedings or in relation a person who has parental responsibility in respect of such child, must be exercised in accordance with and for the purposes of achieving the objects of the Act and in such a way as to ensure that justice is done and is seen to be done.  In some cases this may involve the exercise of the discretion in such a way as not to permit oral evidence’.
10. The decision of Re: Peter pre-dates Re: George although it was not considered and criticised or otherwise overruled in that decision.  It dealt with a slightly different issue to the topic at hand that is the power of the court to decline to make the clinician available.  The court in that case felt that the exercise of that discretion had miscarried because the court had failed to illicit a proper basis for that refusal in circumstances where an arguable case had been mounted for why the clinician should attend.  It is authority however that the paramountcy principle is a driving matter which balanced against the need for natural justice and procedural fairness can in certain circumstances allow the court to prohibit the calling of the clinician for cross examination on the report.
11. It is submitted that the application of that principle is by analogy available for the court limiting or perhaps prohibiting access to a Children’s Court Clinic Report.  The authorities in other jurisdictions give guidance to the application of the paramountcy principle in guiding the exercise of the court’s exercise of power.  The absence of a statutory provision does not it is contended prevent the exercise of such power it is contended.
12. The question of whether such order can be made or not has been considered in other jurisdictions.  In particular in England the House of Lords considered this issue in the decision of Official Solicitor to the Supreme Court and K & Anor 1965 AC page 201.  The court held in allowing an appeal that the paramount consideration of the Chancery Division in exercising its jurisdiction over wards of court was the welfare of infants.  It further held that the disclosure of confidential reports was a matter of discretion for the Judge but that only in exceptional circumstances would a court applying that principle either restrict or prohibit a party from accessing that report.

13. Clearly of course the House of Lords is coming from a totally jurisdictional basis from that of the Children’s Court.  The Children’s Court as Re: George Ante makes clear is an inferior court exercising its powers from a statutory basis.  The House of Lords was talking about a superior court of record exercising a parens patriae jurisdiction similar to that exercise by the Supreme Court of New South Wales.  It would be undoubted in that jurisdiction that a court could exercise its powers subject to the principles enunciated by the House of Lords in restricting or prohibiting the access of a report.  Therefore while the dicta is helpful in stating a principle, it is not directly relevant to resolving this particular problem.

14. In Smith v Minister of Community Welfare 212FAMLR159 the Supreme Court of South Australia considered the capacity of the Children’s Court to exclude the whole or part of a report to a party or parties.  In that case the court’s power was mandated by s 88(2) of the Children’s Protection and Young Offenders Act which provided, inter alia, ‘Notwithstanding subsection (1) of this section, if the court is of opinion that a report contains material that, if disclosed, maybe prejudicial to the welfare of the child, the court may order that the whole or any part of the report shall not be furnished in accordance with subsection (1) of this section (that subsection provided that reports should be given to parties).’  In that decision while affirming the power of the Children’s Court to so order the court emphasised that the usual practice that both pursuant to the legislation and the principles of natural justice and procedural fairness such reports should be made available as a matter of course to all parties unless the court reached an affirmative position to the contrary.
15. The question of access and limiting the access to such reports was considered by the Full Court of the Family court in the marriage of PW & AJ Hall 5FAMLR609.  In that decision which traversed a number of issues about the use and procedures to be adopted for the use of such reports the court held at page 613 ‘It can only be in exceptional circumstances that the contents of a family report would not be disclosed to the parties’.  It should be noted that the decision of the Superior Court, is based not only on the provisions of the Act but the undoubted capacity of that court to act in a similar way to the Supreme Court and chancery courts referred to in relation to the House of Lords decision of Re: K Ante.
16. However it is clear from all of the authorities referred to at the exercise of such a power would be used carefully and in limited circumstances.  The dictates of natural justice and procedural fairness which may give way to the paramountcy principle usually would require a party to be given access to the material.  The court should move slowly to exercise such power and should try and prescribe or limit its impact upon the normal principles of natural justice and procedural fairness.
ANNEXURE A
The following pages are extracts from the decision of Secretary to the Department of Human Services v Sanding (2011) VSC42.

(2) Impact of best interests of child on court’s procedural discretion
135 What is the relationship between the paramountcy principle, the court’s procedural discretion and the rules of natural justice which apply? The well-established general principle is that the content of the rules of natural justice must take into account the nature of the jurisdiction being exercised.[64] Where the jurisdiction is one in which the interests of the child are paramount, the particular content and application of the rules of natural justice will reflect the nature of that jurisdiction. Likewise, the principle will influence the exercise of the court’s procedural discretion. 

136 Thus, in J v Leischke,[65] it was held by Brennan J that in ‘some custody proceedings, some qualification of the principles of natural justice may be necessary in order to ensure paramountcy of the welfare of the child’, but only ‘so far as necessary to avoid frustration of the purpose for which the jurisdiction is conferred’.[66] That principle was applied in the Family Court of Australia in Separate Representative v E[67] by Nicholson CJ and Fogarty J, who held:[68]
In the exercise of its jurisdiction to determine disputes relating to the custody, guardianship or welfare of, or access to a child, the Family Court has obligations to regard the child’s welfare as paramount (s 64(1)(a)), to protect the child from harm (s 64(1)(b)(a)), and to make ‘such order in respect of those matters as it considers proper’ (s 64(1)(c)). The rights of the disputants to natural justice are therefore qualified to the extent that those rights encroach on or are in conflict with these obligations. 

137 Accordingly, the rules of natural justice do not prevent a court, when exercising a wardship, guardianship, protection or like jurisdiction in the best interests of the child, from exercising its discretion to adopt fair procedures which will suit that purpose. 

138 So in the case of In re K (Infants),[69] it was held by Ungoed Thomas J that, ‘where the paramount purpose is the welfare of the infant, the procedure and rules of evidence should serve and certainly not thwart that purpose’.[70] His Honour went on to say that, while the rules of evidence might be appropriate in ‘a very large field’ of cases, ‘they should never be so rigidly applied as of inflexible right as to endanger or prejudice the very purpose which they should serve’.[71] The House of Lords approved that statement on appeal.[72] The court held that it had been rightly decided that a parent’s access to a report given confidentially to the court must be determined by reference to the paramount consideration of the interests of the child.[73] Where the interests of the parents and the child conflicted, ‘the welfare of the child must dominate’.[74] 

139 In Birmingham Juvenile Courts; ex parte G (Minors)[75] the juvenile court, on the application of the local authority, had made interim care orders and appointed a guardian ad litem to represent the children. The authority returned the children to their mother without consulting the guardian. On the return of interim orders, the authority sought to withdraw the applications and called no evidence. The juvenile court refused to allow the withdrawal without first hearing the evidence of the guardian, even though it was not his care application. The Court of Appeal held it was entitled to do so. As Russell LJ held, following Humberside County Council v R,[76] there were no procedural difficulties in hearing the guardian once it was acknowledged that ‘care proceedings are not adversarial’.[77] 

140 Proceedings in the Family Court of Australia can be moulded to the needs of that jurisdiction on the same basis. In M v M[78] the question was whether the Family Court had to make a positive finding of sexual abuse before refusing a father custody of or access to a child on that basis. Section 60D of the Family Law Act required the court to ‘regard the welfare of the child as the paramount consideration’. The High Court held the application of this provision meant ‘the ultimate and paramount issue to be decided’[79] was whether the custody or access order being sought was in the interests of the welfare of the child. Because that was the paramount consideration, it was not necessary for the Family Court to determine whether abuse had actually occurred. That was because ‘the resolution of an allegation of sexual abuse against a parent is subservient to the court’s determination of what is in the best interests of the child’.[80] 

141 Another example is Reynolds v Kilpatrick.[81] There Finn J held the court could order production of documents which might be confidential under a State or Territory statute. After examining the authorities, her Honour held:[82]
These authorities support the proposition, in my view, that a jurisdiction that has as its paramount consideration the welfare of children (as does the jurisdiction conferred by Pt VII of the Family Law Act), carries with it the jurisdiction to ensure that the rules of procedure and evidence applied within the jurisdiction serve the paramount purpose of the jurisdiction. 

142 That statement of principle was approved by the Full Court of the Family Court of Australia in Re Z.[83] Both Reynolds v Kilpatrick[84] and Re Z[85] were approved by Gleeson CJ and Gummow J in Northern Territory v GPAO.[86] Their Honours there held that ‘it has long been recognised’[87] that the paramountcy principle may influence the procedures adopted in proceedings concerning the welfare of children. They referred to the capacity of the Family Court to exercise its powers ‘to ensure that the rules of procedure and evidence which would otherwise apply are so adapted that those rules themselves serve and further that paramount consideration’.[88] 

143 In D and Y,[89] the question was whether a trial judge of the Family Court of Australia had unduly limited a party’s cross-examination of a witness. Referring to the court’s wide procedural powers, which are similar to those of the Children’s Court of Victoria, Nicholson CJ, Baker and Tolcon JJ upheld the judge’s approach. Their Honours held that, where the welfare of the child was the paramount consideration, the court had ‘a wide discretion, subject to affording procedural fairness, as to the conduct of proceedings’.[90] Their Honours approved this passage on point from the judgment of Butler-Sloss LJ in Re B (Minor) (Contact):[91]
There is a spectrum of procedure for family cases from the ex parte application on minimal evidence to the full and detailed investigations on oral evidence which may be prolonged. Where on that spectrum a judge decides a particular application should be placed is a matter for his discretion. Applications for residence orders or for committal to the care of a local authority or revocation of a care order are likely to be decided on full oral evidence, but not invariably. Such is not the case on contact applications which may be and are heard sometimes with and sometimes without oral evidence or with a limited amount of oral evidence. 

144 The paramountcy principle can influence the procedures which should be adopted on appeal. In CDJ v VAJ,[92] the High Court held that, in determining whether to admit further evidence in an appeal against the making of a parenting order, the Full Court of the Family Court of Australia ‘must have regard to the effect that the further evidence may have in determining whether the best interests of the child require’[93] the order to be set aside. 

145 While the best interests of the child may be the paramount consideration, there may be other relevant interests to consider, such as the interests of parents. When that is so, the other interests are ultimately subordinate to the child’s interests. Thus, in AMS v AIF,[94] Kirby J described the best interests of the child as ‘the touchstone for the ultimate decision’.[95] His Honour said the touchstone was ‘not, as such, the wishes and interests of the parents’.[96] In U v U,[97] a child relocation case, Gummow and Callanan JJ (Gleeson CJ and McHugh J agreeing) said the objective is always to achieve the child’s best interests and that was the ‘overarching issue’.[98] Their Honours held that ‘whatever weight should be accorded to a right of freedom of mobility of a parent, it must defer to the expressed paramount consideration of the welfare of the child if that were to be adversely affected by a movement of a parent’.[99] As we have seen, to like effect was In re K (Infants).[100] There the House of Lords held that, where the interests of the parents and the child conflicted, ‘the welfare of the child must dominate’.[101] 

146 While the natural justice afforded to the parties, and the procedures followed by the court, may be influenced by the overriding consideration of the best interests of the child, the parties must still be afforded procedural fairness. So it was that, in Truman v Truman,[102] the Full Court of the Family Court of Australia held that trials conducted under the new less adversarial trial arrangements must conform to that requirement.[103] Similarly, in Re Timothy,[104] a magistrate of the Children’s Court of New South Wales was held to have breached the rules of natural justice by not disqualifying herself form making orders when she had followed a procedure, in the best interests of the child, which created a reasonable apprehension of bias. 

147 The principle of the best interests of the child cannot override a legislative prohibition. For example, the principle cannot be employed to make admissible in evidence admissions made in a counselling session which is confidential under a specific legislative provision.[105] 

(3) Did court have discretionary power to conduct submissions contest hearing? 

148 On that analysis, one aspect of the appeal can be determined, namely whether the court had the discretionary power to conduct a submissions contest hearing in this case. This question is inherent in ground one of the secretary’s amended notice of appeal. In her submission, the revocation powers of the court in s 308(b) operate to limit its procedural powers under s 215(1) so as to require a formal evidentiary basis, beyond what may be said by the legal representatives for the parties, for revoking a custody to secretary order. 

149 These submissions must be rejected. There is no qualification on the court’s procedural discretion in s 215(1) which precludes it from conducting a submissions contest hearing in a case for which it is appropriate, as long the procedural rights of the parties are respected, whether those rights arise under the rules of natural justice or the human right to a fair hearing in s 24(1) of the Charter. Therefore, the court, has power, depending on the circumstances, to adopt such a procedure when determining a revocation application. I will elaborate on that conclusion. 

150 Under s 215(1), the court is the master of its own procedure, subject to the requirement to ensure a fair hearing. Any imposition of a requirement for determining a revocation application that the court must act on the basis of at least some formal evidence would be inconsistent with the procedural discretion which has been conferred on the court by the legislation. The rules of natural justice and s 24(1) of the Charter do not operate to impose such a requirement. 

151 The paramount consideration in determining whether to revoke a custody to secretary order is the best interests of the child. In consequence, that is the ultimate and paramount issue to be determined. The best interests of the child is the ultimate and paramount issue not just in relation to the determination of the revocation application but also in relation to the procedure which is to be adopted. If the court reasonably considers that a submissions contest suits that purpose and it is fair to all parties, it can adopt that procedure. 

152 Other interests besides the best interests of the child will be relevant to the exercise of the court’s procedural discretion. For example, the procedural rights of the parties must also be respected. The status of the secretary as a statutory party who is entitled to a fair hearing must be respected, as must be the position of the parents. But such other interests can never be allowed to dominate the best interests of the child. The rules of natural justice and the human right to a fair hearing require the court to adopt a procedure which is appropriate in the circumstances, having regard to those best interests and a balanced consideration of the other interests, not what one party may consider to be ideal from the point of view of their interests. 

153 The court may inform itself as it thinks fit, provided that the information on which it acts is sufficiently reliable and probative to form a proper basis for its decision. It is not bound by the rules of evidence. Some cases may require formal evidence and other cases may not. The nature of the information which will form a proper basis for the court’s decision, and the procedure by which it will be obtained, will vary from case to case, or category of case to category of case. Where on the spectrum the case or category of case may sit is for the court to determine in the proper exercise of its procedural discretion, having regard to the paramount consideration of the best interests of the child and the court’s duty to ensure a fair hearing. 

154 Therefore, in the present case, the court had the discretionary power to conduct a submissions contest in determining the revocation application. Ground one of the secretary’s amended notice of appeal must fail. It remains to consider the issue which is raised by the secretary’s second ground of appeal, namely whether the court erred in law and breached the rules of natural justice in the exercise of that discretion. Before considering that issue, I must give my reasons for concluding that the human right to a fair hearing in s 24(1) of the Charter was applicable.

CHARTER OF HUMAN RIGHTS AND RESPONDIBILITIES ACT 2006
(1) Relevance of human rights engaged
155 The human rights in the Charter may be relevant in two ways to the conduct of protection proceedings and the making of protection orders by the court. In the first place, the human rights which are engaged may be relevant to the interpretation of the provisions of the Children, Youth & Families Act. As required by s 32(1) of the Charter, those provisions must be interpreted compatibly with human rights in so far as it is possible to do so consistently with their purpose. In the second place, as will be seen, the right to a fair hearing has direct application to the Children’s Court 

