COMMUNICATION WITH THE COURT
1. In the recent decision of Hill as Trustee for the Ashmore Superannuation Benefit Fund –v- Halo Architectural Design Services Pty Limited (2013) NSW SC 878 the Court published reasons in relation to the conduct of a practitioner before it.  With the intent of ensuring that parties obligations when communicating with the Court would be more appropriately and widely understood.
2. For the purposes of this article 56 of rule 23 of the solicitor’s rules which is replicated in bar rule 53 it provides as follows:-
“A practitioner must not, outside an ex-parte application or a hearing of which the opponent has had proper notice, communicated in the opponent’s absence with the Court concerning any matter of substance in connection with the current proceedings unless:-
(a)
The Court has first communicated with the practitioner in such a way as to require the practitioner to respond to the Court; or

(b)
The opponent has consented beforehand to the practitioner dealing with the Court in a specific manner notified to the opponent’s by the practitioner.”
3. His Honour Justice Stevenson concluded that the rule provided that:-


“Practitioners should not make unsolicited communications to the Court…practitioners should not have to be reminded by the Court of these matters.”
4. In the matter then before the Court substantive submissions in regard to costs were provided to the Court when such an invitation had not previously been made and no directions given and no notice to or advice or in agreement of opposing parties made.

5. The Court stood the matter over to allow the solicitor to show cause as to why her conduct should not be referred to the Law Society as a breach of the relevant rule.  Ultimately it accepted the explanation of the practitioner and importantly the apology of the practitioner not only to the Court but to the parties.

6. There are two matters that the case would appear to raise that it is timely to remind practitioners of:-

(a)
Parties should not seek to address the Court in writing in regard to any matters of substance in respect of the matter without compliance with the rule.

(b)
What is a matter of substance is a question for each case although the dicta of Justice Stevenson suggests that any communication would fall foul of the rule.

The difficulty with trying to define what is a matter of substance is where a practitioner could be put in peril.

7. Practitioners not infrequently write to the Court where they seek to re-list a matter where general liberty to re-list is given.  It seems to the writer that to exercise that right, which the Court has either ordered or is contained within rules or practice notes, would not offend the rule where a simple request to re-list for a specified reason is given without canvassing the merits of that reason.

8. However, the preferable course would be to notify other parties in writing to obtain their agreement or if it is urgent to include them in any correspondence with the Court seeking to do so.

9. It is suggested that the prudent course would be notice to the other party first before notice to the Court but in all communications of the Court that all other parties to the proceedings or the practitioners should be included so that there is no doubt about what terms and communications have occurred.

10. A matter that practitioners should be aware of is where a response is made by a practitioner ex-parte to the Court upon communication from the Court to that party.  In that circumstance article 57 makes the obligation of the practitioner in that it requires such a practitioner to “promptly tell the opponent what passes between the practitioner and the Court in a communication”.
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