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1. Introduction

In this paper | propose to first deal with somehaf general legal principles applicable to care
proceedings in the Children’s Court and the Dist@iourt (with reference both to the relevant
legislation and to some authorities) and then toenspecifically deal with the conduct of care
appeals to the District Court.

2. The objects and principles of the Care Act

Sections 8 and 9 of thghildren and Young Persons (Care and Protectiort)1808 (the
Care Act)set out the objects and principles of the Act.

Section 7 provides that the objects and principfdbe Act are intended,

“[T]o give guidance and direction in the administian of this Act. They do not
create, or confer on any person, any right or detitent enforceable at law”.

Section 9 (1) sets out the “paramountcy principléie section provides,

“This Act is to be administered under the princigat, in any action or decision
concerning a particular child or young person, gedety, welfare and well-being of
the child or young person are paramaount

The paramountcy principle partly reflects ArticleftheUnited Nations Convention on the
Rights of the Child“the Convention”). (Article 3 of the Conventiotates that the best
interests of the childshall be a primary consideratith The paramountcy principle is to be
taken into account in making all decisions and rieiteations under th€are Act

Further principles for administration of tlk&re Actare set out in section 9 (2). Of particular
importance is the principle contained in sectid@)9(c) (formerly section 9 (d)) which
provides,

“In deciding what action is necessary to take (Wieetby legal or administrative
process) in order to protect a child or young perémm harm, the course to be
followed must béhe least intrusive interventiom the life of the child or young
person and his or her famithat is consistentvith the paramount concern to protect
the child or young person from harm and promotecthiéd’s or young person’s
development”’(Emphasis added)

The least intrusive intervention principle was ddaged recently by the Court of Appeal in
Re Tracey[2011] NSWCA 43. The Court also considered thevahce of the Convention in
care and protection proceedings as well as thereegents for a care plan under thare

Act | shall return to this decision later in the pape

3. Important legal principles under the Care At

3.1 “Attachment theory” and the need for expedibn in care proceedings

Attachment theory is now generally accepted infild of child psychology. Following
considerable empirical and research validatiolnag become a pivotal consideration in the
field of child protection and in care and proteotfmroceedings in courts. Under the theory the
earliest bonds formed by children with their prignaaregiver/s (particularly before 4 years

of age) have a profound impact upon the childeiihg neurological, physical, cognitive,



emotional and social development), which contirthesughout their life. The theory’s most
important tenet is that an infant needs to devalppsitive relationship with at least one
primary care giver for social and emotional develept to occur normally, and that further
relationships build on the patterns developed @séHfirst relationships.

The following is a description of attachment theprgvided Mr Mark Allerton, Clinical
Psychologist, who is the Director of the Childre@surt Clinic,

Attachment behaviours are the means by which igfalittit care and even
ensure their survival, and different patterns adaahment result from each
individual's adaptation to the quality of care-gig he or she has received.

Under the theory, the breaking of a positive antlise attachment between a
child and their primary caregiver/s during the cralcearly years of the
child’s life can have a seriously detrimental effec the child’s future social
and emotional development. To break an attachnsediisiressing, and can
potentially place a child at risk. Transient effeare expected when the first
change in placement occurs before 6-9 months afAfger 9-12 months of
age, there will be distress, with longer-term efeaf the change increasing
with the child’s age. From 1 to 3 years, separai®a traumatic loss and a
developmental crisis. Even if the loss occurs affggroximately 3-5 years of
age, some persistent loss of security in new aahips is to be expected.

Children who have had secure attachments adaptaoge more easily than
children who have had anxious relationships. Winenprior relationship
included either abuse or neglect, then the chamgegss is likely to be more
difficult, ambivalent, and attenuated. Children caanage to believe that
their current placement is permanent through onéaar changes. With
additional changes, it becomes increasingly diffibar children to form a
committed relationship with the new caregiver, hesgatheir prior experience
prepares them to expect disruption. This meansdaaeal successive
placement is more likely to fail than previous @aents. The changes are
likely to be accompanied by an initial ‘honeymodallowed by outbursts of
uncontrolled anger, fear, or desire for comfort.€llast of these is sometimes
displayed as inappropriate sexualized behaviourtcOmmes will vary, but
effects of broken attachments may include anxietyression, and angry
rejection of others throughout the lifespan.

The critical importance of a child forming secugesiive attachments in infancy and early
childhood is partly the basis for the need for p@rency planning under tii&are Act(see
sections 78A, 83 and 84) and requires that careepatings, particularly when relating to
very young children, be determined as expeditio(eshg hopefully as successfully) as
possible. The need for expedition in care hearnggskey feature of th€are Act Principle 9
(2) (e) provides,

“If a child or young person is placed in out-of-heroare, arrangements should be
made,in a timely manneyto ensure the provision of a safe, nurturingpitaand
secure environment, recognising the child’s or ypparson'’s circumstances and

! From the (2011Family Forensic Court Protocajenerated by The International Association for the
Study of Attachment (IASA). Mr Allerton is a membafrthe IASA.
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that,the younger the age of the child, the greater theeul for early decisions to be
made in relation to a permanent placemen{Emphasis added)

Further, section 94 (1) provides,

“All matters before the Children’s Court are to m@edas expeditiously as possible
in order to minimise the effect of the proceediogshe child or young person and
his or her family and to finalise decisions condegihe long-term placement of the
child or young person.(Emphasis added)

This need for expedition is reflected in the Chélls Court’s Time Standards which require
that 90% of care cases are to be finalised withmm8@ths of commencement and that 100%
be finalised within 12 months of commencement.

Need of care and protection - “establishmeht

Section 71 (1) of th€are Actprovides that the court may make a care ordeglation to a
child or young personif‘it is satisfied that the child or young persarin need of care and
protectiori. (“ Care ordet is defined in section 60). The finding that aldhs in need of care
and protection is sometimes referred to as “esatslent”. Grounds upon which a child or
young person may be found to be in need of careestdction are set out in the sub-section.
Those grounds are not exhaustive.

Section 72 of th€are Actprovides,
“Determination as to care and protection

Q) A care order in relation to a child or youngrpen may be made only if the
Children’s Court is satisfied that the child or ymiperson is in need of care
and protection or that even though the child orygperson is not then in
need of care and protection:

€) the child or young person was in need of carg protection when
the circumstances that gave rise to the care apfiia occurred,
and

(b) the child or young person would be in needané@nd protection
but for the existence of arrangements for the eae@ protection of
the child or young person made under section 49¢©échild or
young person pending care proceedings), sectiofind@rim care
orders) or section 70 (Other interim orders).

(2) If the Children’s Court is not so satisfiedpiey make an order dismissing
the proceedings.”

A finding that a child or young person is in neéadare and protection is not a final
determination as to the rights of the parties. fiilnging simply gives the court jurisdiction to
make certain final care orders, for example, aeoatlocating parental responsibility under
section 79 of th€are Act The court does not have to make that finding feeftocan make

an interim order: seRe Fernando and Gabriel[2001] NSWSC 905 per Bell J at [41] and
Re Jayden[2007] NSWCA 35 at [74]. Nor does the court hawenake that finding prior to
registering a care plan under section 38 ofGhee Actor registering a parental responsibility
contract under section 38A of tRiare Act
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“Realistic possibility of restoratior

Pursuant to section 83 (1) of t@are Act if the Director General seeks a final order for
removal of a child or young person, the Directon&al must assess whether thereais “
realistic possibility of the child or young persbeing restored to his or her parentBaving
regard to:

@) the circumstances of the child or young persaml

(b) the evidence, if any, that the child or youegspn’s parents are likely to be able
to satisfactorily address the issues that havedetie removal of the child or
young person from their care.

Curiously, section 83 does not expressly statetkieatourt cannot make a final order for the
removal of a child or young person unless the doastdetermined that there is no realistic
possibility of restoration. But in my view, it isrecessary implication of the section that the
court must make that determination before makifigad order for removal of a child from
the care of his or her parents. There is, howearegxpress requirement in section 83 (7) (b)
that, prior to approving a permanency plan invajviastoration, the court must find that
there is a realistic possibility of restoration.

In the vast majority of contested cases, which cbefere the Children’s Court the central
issue for determination, is whether there is astialpossibility of restoration of the child or
young person to their parents’ care.

As to the meaning ofrealistic possibility of restoratiodhseeSaunders and Morgan v
Department of Community Services (NSW)District Court of NSW, Johnstone DCJ, 12
December 2008); [2008] CLN 10. In the course ofjlmigment, Judge Johnstone referred to
the following passage from the submission of thenfer Senior Children’s Magistrate Mr
Scott Mitchell toThe Special Commission of Inquiry into Child Prditat Services in NSW
(the Wood Inquiry):

“The Children’s Court does not confuse realisticspibility of restoration with the
mere hope that a parent’s situation may improves Bbdy of decisions established
by the court over the years requires that usualigalistic possibility be evidenced at
the time of hearing by a coherent program alreadyjnmenced and with some
significant‘runs on the board The court needs to be able to see that a pdraat
already commenced a process of improving his oplaeenting, that there has
already been significant success and that contipsinccess can confidently be
predicted.

What is required can be likened to a prima facisecevhere absent some unforeseen
and unexpected circumstance a safe and appropresteration will be possible in
the near future”(Emphasis added)

In relation to this passage Judge Johnstone s@l@gt [15],

“This passage has elements that resonate. Withexdspowever, to liken the
determination to the concept of a prima facie dasaien to the fact that these are
civil proceedings. It is also at odds with the matuneaning of the words themselves,
and in my view a purposive and beneficial constoumcof the legislation does not
require such an onerous test.



There are aspects of a ‘possibility’ that mightdomfidently stated as trite. First, a
possibility is something less than a probabilityat is, something that it is likely to
happen. Secondly, a possibility is something tret ar may not happen. That said,
it must be something that is not impossible.

The section requires, however, that the possitiyrealistic’. That word is less
easy to define, but clearly it was inserted to regjthat the possibility of restoration
is real or practical. It must not be fanciful, senéntal or idealistic, or based upon
‘unlikely hopes for the future’. Amongst a myriddspnonyms in the various
dictionaries | consulted, the most apt in the cehi# the section were the words
‘sensible’ and ‘commonsensical’.

Furthermore, the determination must be undertakethé@ context of the totality of
the Care Act, in particular the objects set ousif and other principles to be applied
in its administration. The object import notionssafety, welfare, well-being, health,
needs, a safe and nurturing environment, and #e Bection 9 and other sections
set out the principles to be applied. Some thatgarticularly apposite to the issues
in this appeal include, in summary:

» The safety, welfare and well-being of the childmrst be the
paramount consideration, paramount even over tgets of the
parents: s 9(a).

» The views of the children are to be given due wegf(b), and the
interests of the siblings must be taken into act®ih03.

= Any action to be taken must be the least intrusitexvention in the
life of the children and the family that is consrgtwith the
paramount concern to protect them from harm andnmote their
development: s 9(d).

= That the children retain relationships with peopfesignificance: s
9(9).

= That any out-of-home care arrangements are madetimely
manner, to ensure the provision of a safe, nurtyratable, and
secure environment, recognising the children’suinstances and
that, the younger the age of the child, the gretiierneed for early
decisions to be made in relation to a permanentguiaent: s 9(f) and
s 78A.

= The Department bears the burden of proof on thearmsd of
probabilities.”

Later inRe Leonard[2009] CLN 2 Mitchell SCM said at [30],

“It may be important to keep in mind, too, whensgidering “realistic possibility of
restoration; that section 83 is cast in the present ratherrilthe future tense. The
realistic possibility needs to be shown as existinthe time of the hearing even if the
appropriate time for effecting the restoration het yet arrived. A court is unlikely

to be satisfied merely because a party is abobetgin or is contemplating
commencing a process from which a realistic poksilmf restoration might (or

might not) emerge. It is for that reason that théldren’s Court generally looks for
“runs on the boariand some success, already achieved, in addregsangnting
deficits. Further, even if some successes havedigeaved by the parent, the



Children’s Court will need to assess the likelydiframe in which the restoration
might be effected and may need to take into acdbentiability of such a restoration
given the delay and the age, level of maturityhegsand developing attachments of
the child or young person. Further, the abilitypiedict a viable restoration may
become less and less reliable as time pasg&stiphasis added)

3.4 Care plans and permanency planning

If the Director General applies to the court fdinal order, not being an emergency
protection order, for the removal of a child or ggwperson from the care of his or her
parents, the Director General must present a daretp the court before final orders are
made: section 78 (1).

The care plan must set out the allocation of pafeasponsibility; the kind of placement
proposed and how it relates in general terms tmarency planning; proposed arrangements
for contact between the child and his or her parestatives, friends and other relevant
persons; the services that need to be providduetotild or young person and the agency
designated to supervise the placement in out-ofehoane: section 78 (2).

As to the form and other required contents of & gdain see clause 12 of tGaildren and
Young Persons (Care and Protection) Regulag60.

The court cannot make a final order for the rema¥a child from the care and protection of
his or her parents, or, for the allocation of ptakresponsibility in respect of the child, unless
it has considered the Director General’s care @aation 80.

The requirement for the court to have a care p&darb it does not apply to interim orders:
Re Fernando and Gabriel[2001] NSWSC 905 at [45].

In Re Tracey[2011] NSWCA 43 the Court of Appeal dealt with tleguirements of a care
plan. In that case the Department placed befor®tbteict Court on an appeal the same care
plan that had been before the Children’s Courtt Thee plan proposed that the child was to
be placed in the long-term care of two carers. Hanesince the matter had been in the
Children’s Court, one of the two proposed carecsdiad and the care plan had not been
revised so as to provide that the child was tolaegdl in the long-term care of the surviving
carer only. Nor were the proposed orders for pateasponsibility in the care plan amended.
Giles JA said at [90],

“As a matter of common sense, for compliance wRb the care plan presented to
the Court must be a relevant care plan, proposings for the carer or carers under
the Court's consideration for those roles. It woblkelabsurd if a care plan
contemplating exercise of some parental respoiitsittiy A were sufficient for an
order whereby that parental responsibility was eisxd by B

His Honour went on to say at [93]-[94],

“The revised care plan may not have differed grdatiyn the 15 May 2009 care
plan, but presentation of a care plan and its cdasation by the Court is not a
formality. The Court then decides the removal efchild or the allocation of
parental responsibility with regard to a care plapt to the current circumstances.
The Court may not be obliged to give effect toctire plan (se&eorge v Children’s
Court of New South Walef2003] NSWCA 389 at [58]) but that does not wartran
presentation or consideration of a care plan whigim not be implemented
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3.6

In my opinion, there was jurisdictional error inatthe judge did not consider a care
plan as required by s 80 of the Care’Act

The decision means that a care plan will need teebg carefully scrutinised by the court to
ensure that it accurately reflects the Departmemtiposals with respect to allocation of
parental responsibility, placement and contactr@eeaents. If the care plans fails to
accurately reflect those proposals it may not kelid care plan.

The meaning of “permanency planning” undertie Care Act

Where the Director General assesses that thererisatistic possibility of restoration of the
child to their parents’ care, the Director Genégsdb prepare a permanency plan for another
suitable long-term placement for the child and slirto the court for consideration: section
83 (3) of theCare Act

If the Director General assesses that there ialestie possibility of restoration, the Director
General is to prepare a permanency plan involvéstpration and submit it to the court for
consideration: section 83 (2).

The court is then to decide whether it acceptafisessment of the Director General and if
the court does not accept the assessment, it megt the Director General to prepare a
different permanency plan: section 83 (5) and (6).

Section 83 (7) (a) of theare Actprovides that the court must not make a final cader
unless itexpresslyfinds that permanency plannirigor the child or young person has been
“appropriately and adequately addres&ed

Sections 78A, 83 (7A) and 84 deal with the meaiaing requirements of permanency
planning under th€are Act Sections 78A (2A) and 83 (7A) are recent amendsidihese
amendments mirror the applicable law concerningnpeency planning as referred toHe
Rhett [2008] CLN 1 by Mitchell SCM, namely, that a pemeaacy plan, whilst not needing to
provide details as to the exact placement in thg-term of the child or young person
concerned, must be,

“sufficiently clear and particularised so as to piderthe Children’s Court with a
reasonably clear picture as to the way in which¢hiéd’s or young person’s needs,
welfare and well-being will be met in the foresdedbturée’

See further in relation to these provisionie Director General of the Department of
Human Services and Hamilton[2010] CLN 2.

Aboriginal and Torres Strait Islander Placenent principles — s 13 of the Care
Act

With respect to an Aboriginal or Torres Strait t&lar child or young person who needs to be
placed in statutory out-of-home care, placememiciples in section 13 of théare Act

provide a general order for placement with exterfdedly and kinship groups. The effect of
the principles is that if an Aboriginal child islbe placed in statutory out-of-home care, then
priority is to be given to a placement with famallykinship groups in preference to other
placements. However, pursuant to section 13 (&)gtneral order for placement is tjb]ect

to the objects in section 8 and the principlesdati®n 9. The Aboriginal placement

principles are not to be blindly implemented withoegard to those objects and principles, in
particular, the paramount interests of the chiégls the matter of Victoria and Marcus
[2010] CLN 2 at [49].



The Aboriginal placement principlesly apply when the childrieeds to be placed in
statutory out-of-home caras defined in sections 135 and 135A of @are Act Under
section 135 (3) b),dut-of-home caredoes not include any care provided byraldtive’
unless,

@ the Minister has parental responsibility bytwe of an order of the Children’s
Court, or

(i) the child is in the care of the Director Gealeor

(iii) it is provided pursuant to a supported owhaime care arrangement under
section 153.

The Regulations may prescribe what is not to bandsyl as out-of-home care: (s 135 (3) (c))
— see clause 17 of ti@hildren and Young Persons (Care and ProtectiorguRaion 2000
(the Regulation).

Clause 5 of the Regulation defingslated and “relative’ for the purposes of th€are Act.

As to the meaning ofAboriginal’ and “Torres Strait Islandérsee section 5 of th€are Act
Under the sectionAboriginal’ has the same meaning as Aboriginal person hdsein
Aboriginal Land Rights Act983 and Abariginal child or young persémmeans a child or
young persondescendédfrom an Aboriginal and includes a child or youpgrson who is
the subject of a determination under subsection (2)

Under theAboriginal Land Rights Actan “Aboriginal persoifmeans a person who,

(a) is a member of the Aboriginal race of Austradiad
(b) identifies as an Aboriginal person, and
(© is accepted by the Aboriginal community as &@odginal person.

Section 5 (2) of th€are Actprovides that despite the definition d&original persoiin the
Aboriginal Land Rights Act 198&e Children’s Court may determine that a chilgaung
person is an Aboriginal for the purposes of @@e Actif the court is satisfied that that child
is of Aboriginal descent.

As to the meaning of arAboriginal descerit seeRe Simon[2006] NSWSC 1410
per Campbell J where it was held thdeéScendetrefers to linear descerit See also
Re Earl and Tahneisha[2008] CLN 7 per Mitchell SCM where his Honourdai

at [13],

“1 respectfully adopt the view expressed by the Ratorm Commission of NSW
[Research Report 7 (1997)Fhe Aboriginal Child Placement Principlethat a
“descent” definition, such as “a child of Aborigihdescent” is a broad definition
which would include all Aboriginal children undéret Principle. This would ensure
that issues regarding a child’s Aboriginality arertsidered regardless of the
“degree” of Aboriginal blood...” Accordingly, | takthe view that, if there is
sufficient evidence that the great grandfathertb&[children] was an Aboriginal
person, they would be entitled to a finding of Atoial descent whatever one might
say about the “degrée

In relation to the reliability of Aboriginal desdeMitchell SCM referred t&haw v Wolf
[1989] 83 FCR 113 where Merkel J, when considefibgriginality in the context of the
Aboriginal and Torres Strait Islander Commissiort A889 (Cth), noted,
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4.1

“it may be that community recognition, given thedaguacy of written records, will
be the best evidence of proof of destent

As to the operation of the placement principlesegally see alsdRL and DJ v DoCS
[2009] CLN 3 per Garling DCJ.

Contact orders

The Wood Report found there to be significant irgisiencies across the State in the kinds of
matters taken into account when making contactrerdieder section 86 of tigare Act
Accordingly, it was recommended tha&vidence based guideliridsr contact orders be
developed by the Children’s Court to assist Magtss and to achieve a greater degree of
consistency in the kinds of matters taken into ant@hen making contact orders.

The Children’s Court has now developed these guielel The guidelines do not have the
status of a Practice Note but are intended to bd parely as a guide. The guidelines seek to
identify the variety of issues which may arise donsideration in making a contact order.

The guidelines are publicly available on the Clafds Court website.

Care appeals to the District Court

Pursuant to section 91 (1) of tBare Actan appeal to the District Court may be brought
against an order (other than an interim orderhefG@hildren’s Court. As to the meaning of
“order” for the purposes of section 91 (1) s&e. Department of Community Services
[2002] NSWCA 151 at [52] and [53].

An appeal is to be brought within 28 days after@midren’s Court order is made. The time
for bringing the appeal may be extended by theridts€ourt: UCPR 50.3.

District CourtPractice Note DC (Civil) No. Eelates to care appeals in the District Court. An
information hand-out in relation to care appedigormation for Parties — Appeals From the
Children’s Court in Care Mattersfs available on the District Court website.

The majority of appeals from the Children’s Couwrthie District Court are appeals,

® against final orders allocating parental resbitity,

(i) against refusals by the Children’s Court taugjrleave under section 90 (1) of
the Care Actto bring an application for variation or rescissaf a care order,
or

(iii) against the Children’s Court dismissal ofubstantive application under
section 90 to vary or rescind a care order.

Is an appeal a re-hearing or a hearing de mo?

Section 91 (2) allows for a completely new heaiinthe District Court. The sub-section
refers to a fiew hearing (not a “rehearing”) and provides that not onlyyri&resh evidence
be given on the appeal but alsmltlitional evidenceto the evidence led in the Children’s
Court. The sub-section provides that the appeftaayt even adduce evidence on the appeal
“in substitution fat the evidence led in the Children’s Court. Thex@d requirement in
section 91 (2) for leave before fresh evidencedditeonal evidence may be adduced on the
appeal.

10
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However, when you come to section 91 (3) it is iy different picture. Under this sub-
section, the District Court may determine thatonducting the appeal no fresh evidence may
be adduced on the appeal and that the appeabesdonducted only upon the transcript of the
proceedings in the Children’s Court together witly eaxhibit tendered during those
proceedings.

Whether a care appeal is to be conducted as anfedginovo or a rehearing on the transcript
appears to be a matter entirely within the disoretif the District Court. How then should the
discretion be exercised? The District Court may tthle view in a particular case that little
has allegedly changed since the case was befofehildren’s Court and that the appeal
should properly be conducted on the transcriptttagenith any fresh evidence. However, in
a case where there appears to have been a sudisthatige in the situation of the parents
and/or the child since the case was before thalfemls Court, the District Court may take
the view that the appeal should properly be coretlas a completely new hearing.

However, the usual practice in the District Coarthiat a care appeal is conducted upon the
transcript of the Children’s Court hearing togetiwéh any additional evidence admitted with
the court’s leavePractice Note DC (Civil) No. States at 2.1:

“For the efficient disposal of cases it is geneyallesirable to deal with appeals on
the transcript plus any new evidence. Any objediiothis course should be notified
to the Court well in advance of the hearing”.

In relation to new evidence, clause 9 of the DisW@ourt information sheet for parties states
as follows:

“If any party to an appeal wishes to rely upon fresvidence or evidence in addition
to, or in substitution for, evidence before thel@ein’s Court, that party will be
required to inform the Court at an early stage:

(a) the nature of the evidence

(b) to what issue it is relevant

(c) why the evidence was not relied on in the Cérits Court”.

| would suggest that when an appeal is conducted the transcript from the Children’s
Court, the District Court is required to have refr the reasons of the Magistrate in which
findings on credibility of witnesses may be fousdePaterson v Patersorn(1953) 89 CLR
212 at 222-4 in relation to civil appeals genetrally

Functions and discretions of the District Cart on a care appeal

Upon the hearing of an appeal, the District Coa#, lin addition to its functions and
discretions that it has apart from section 91 efGhre Act(e.qg. its functions and discretions
under theCivil Procedure AcR005 and th&CPR) all the functions and discretions that the
Children’s Court has under Chapters 5 and 6 o2 Act section 91 (4). Accordingly, an
appeal hearing in the District Court is not to baducted in an adversarial manner (section
93 (1)); is to be conducted with as little formalind legal technicality and form as the
circumstances of the case permit (section 93 i2)j)ot subject to the rules of evidence, or
such of those rules as are specified by the caretto apply to the proceedings or parts
(section 93 (3)). Further, the District Court maatyomake an order for costs under section 88
of the Act: seeCosts ordersbelow.

The decision of the District Court in respect ofegapeal is deemed to be the decision of the
Children’s Court and is given effect accordinglgcon 91 (6).

11
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4.4

4.5

In relation to Care appeals to the District CowrteR 50.17 — 50.20 of the UCPR are also
relevant. On the question of costs when appeakgedings are discontinued also see Rule
42.19 (3) of the UCPR: sé&psts ordersat [7] at page 19 below.

Disposal of appeals

On an appeal, the District Court may (subjectgdunctions and discretions under section 91
(4)) confirm, vary or set aside the decision of @teldren’s Court: section 91 (5).

Appeals and permanency planning

As stated earlier, the court cannot make a fingd ocader unless it expressly findsat
permanency planning for the child or young persas been appropriately and adequately
addressed section 83 (7) (a). As an appeal in the Dist@ourt is to be conducted as either
a re-hearing or a hearing de novo, if the Disttiourt makes an order either for restoration or
for long-term parental responsibility to be plaeégth the Minister, the District Court (like

the Children’s Court) mustxpresslyfind that permanency planning for the child hasrbe
appropriately and adequately addressed by the toir€&eneral before making a final care
order.

Further, the court must not make an order alloggtisrental responsibility unless it has given
“particular consideratiohto the principle in section 9 (2) (c) of ti@are Act(the least
intrusive intervention principle) ands*satisfied that any other order would be insigint to
meet the needs of the child or young petssection 79 (3).

The statutory requirement that, before making al foare order, the court needs to be
satisfied that permanency planning for the chilsl been appropriately and adequately
addressed, is an important requirement as circummasapertaining to the child, the parents or
the carers may have significantly changed sincerthiéer was before the Children’s Court. If
the Court is not satisfied that permanency planhegbeen appropriately and adequately
addressed in the care plan, it should require thector General to prepare a revised or
amended permanency plan.

Appeals in relation to applications under s#ion 90 for variation or rescission of
a care order

An application to vary or rescind an order of tHal@en’s Court requires leave: section 90
(). A refusal of leave is an “order” for the pusgs of section 91 (1) of tligare Act S v
Department of Community Serviceg§2002] NSWCA 151 at [53] and accordingly, such
refusal (or the granting) of leave may be the stlpéa statutory appeal to the District Court.

In relation to the question of leave under sec#i0r{l), the court may only grant leavéit
appears that there has bearsignificant change in any relevant circumstanseéce the care
order was made or last vari&dsection 90 (1A).

Before granting leave, the court must take intmaotthe matters in section 90 (2A). One of
those matters is whether the applicant for leageamaarguable case section 90 (2A) (e).

For a recent decision concerning the operatioh@fbove provisions relating to the granting
of leave under section 90 (1) and the meaningsiginificant change in any relevant
circumstancéand “arguable caskin section 90 (2A) (e) se®e Troy [2010] CLN 2.

If the court grants leave, before making an ordesatry or rescind a care order that places a
child under the parental responsibility of the Mtier, or that allocates specific aspects of
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parental responsibility from the Minister to anatperson, the court must take into
consideration the matters set out in section 90 (6)

Section 90 remittals to the Children’s Court

With respect to appeals against a refusal by thiei@h’s Court to grant leave under section
91 (1), in my view if the District Court upholdsetlappeal and grants leave it should remit the
proceedings to the Children’s Court to determireediibstantive section 90 application.
Having granted leave the District Court would navé jurisdiction to hear the substantive
application as the only “order” before the cousi(iy the subject of an appeal under section
91 (1)) is the order refusing leave. Further, & District Court proceeded to hear the
substantive section 90 application following itmfing leave, the unsuccessful party on the
substantive application in the District Court woblkel deprived of a statutory right of appeal.

Interim orders and section 90 — a source akw appeals to the District Court?

Section 91 (1) provides that a party cannot apjeethle District Court against an interim
order. However, it appears that certain decisioadarby the Children’s Court with respect to
an interim order may be the subject of an appeal.

The legislative scheme for interim orders wder the Act

Section 62 of th€are Actprovides that a care order may be made as amnméeder or a
final order, except as provided by Part 2 of Chaptef theCare Act

Section 61 (1) provides thgi] care order may be made only on the applicatdrihe
Director-General, except as provided by [Chaptéet. B|n application for an interim order
under section 69 and section 70 of @are Actis an application for a care order: see section
60.

Section 70A provides that an interim care ordeufthoot be made unless the Children’s
Court is satisfied thathe making of the order is necessary, in the irsteoé the child or
young person, and is preferable to the makingfaia order or an order dismissing the
proceedings

Only the Director General may make an applicatamrah interim order under section 69 or
section 70 of the Act: see section 61 (1) RedTimothy [2010] NSWSC 524 at [49], [52]
and [57] per Rein J. In seeking an interim ordetarrsection 69, the Director General must
establish,

“that it is not in the best interests of the safewifare and well-being of the child or
young person that he or she should remain wittohtser parents or other persons
having parental responsibilitysection 69 (2).

Section 69 relates to the making of an interim prdaich has the effect of removing a child
or young person from the person or persons who pakental responsibilityRe Fernando
and Gabriel [2001] NSWSC 905 at [48] arflge Timothy at [45].

An interim order under section 69 can only be niafter a care application is made and

before the application is finally determiried “ care applicatiofiis defined in section 60 to
mean ‘an application for a care ordér
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In making an interim order under section 69 plagagental responsibility in the Minister the
court must also consider the least intrusive irgetion principle expressed in section 9 (2)
(c) of the Act:Fernando and Gabrielat [50].

In relation to other interim orders (i.e. ordersastthan orders which have the effect of
removing a child from the care of their parentsthiers having parental responsibility), the
power to make such order derives from section #terahan section 69. Section 70 does not
permit the court to make orders removing childmemfthe care of the person or persons who
have parental responsibilitiRe Timothy at [46]. Under section 70 the court may make such
otherinterim orders as it considers appropriate for the safety, welfanel well-being of a

child or young persdn Interim supervision orders (under section 76J arterim undertaking
orders (under section 73) are examples of interohers, which may be made under section
70 rather than section 69.

Can a section 90 application be brought withespect to an interim order?

In Re Timothy Rein J followedRe Elizabeth[2007] NSWSC 729 per Palmer J &Re Alan
(2008) 71 NSWLR 573 per Gzell J which found thatgplication under section 90 of the
Care Actto vary or rescind an order may be brought wipeet to an interim order.
However, inRe Edward (2001) 51 NSWLR 502 at [55] Kirby J came to thewithat a
section 90 application can only be made with resipea final order.

In relation to variation or rescission of an intetrder under section 69 or 70 of thare

Act, in Re Edward Kirby J at [52] held that such an order can béedhby the bringing of a
further application under section 69 or 70. His biansaid in this way interim orders can be
varied by going outside the scheme in section 8@ View of Kirby J was expressly
approved irFernando and Gabrielby Bell J at [49]. On this issue see the papd&taert
McLachlan,“Re Alan — Do the requirements of section 90 applgny application seeking to
vary or rescind an interim ord&f [2008] CLN 7. In referring t&Re Alan andRe Elizabeth
Mr McLachlan states,

“It is unclear from the judgment Ble ElizabethandRe Alanthe extent to which the
Court’s attention was taken and their Honours mindse turned to the question of
the jurisdiction for making interim care orders wrdhe care legislation

While the weight of authority in the Supreme Cappears to be against Kirby JRe

Edward on the issue whether a section 90 application edorbught with respect to an
interim order, his conclusion that a section 90liapfon can only be brought with respect to
a final order has a great deal of force and seemsilde. His Honour’s view is supported by
the terms of section 90.The whole scheme of se@iorequiring the granting of leave and
requiring the consideration of a number of matieckiding the wishes of the child (section
90 (6) (b)), the length of time the child has baethe care of the present caregivers (section
90 (6) (c)), the strength of the child’s attachnseotthe birth parents and the present
caregivers (section 90 (6) (d)) and the risk todhiéd of psychological harm if present care
arrangements are varied or rescinded (section)9@)]&learly suggests that the section is
directed towards an application to rescind or \&afyal order rather than an interim order.

TheCare Actdoes not expressly require that any of the maittessctions 90 (2A) or 90 (6)
be taken into account by the court when makinghéerim order. To obtain an interim order
under section 69 the Director General must onlgl#isth that it is not in the best interests of
the safety, welfare and well-being of the childroung person that he or she should remain
with his or her parents or other persons havinggrdal responsibility, Why then is it
necessary for the multitude of matters referreid wections 90 (2A) (re leave) and 90 (6) (re
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the substantive application) to be taken into atersition in determining whether to vary or
rescind an interim order?

The conclusion of Kirby J that section 90 doesapgily to an interim order is supported by
the very nature of an interim order. It has bedd (ia the context of interim orders made
under the=amily Law Actl975) that at an interim hearing the court needscercise
considerable caution against being drawn into mapeoperly dealt with in the trial process
and ordinarily, at interim hearings, the court ddaot be drawn into issues of fact or matters
relating to the merits of the substantive case=ach of the parties: s@»wling v Cowling
(1998) FLC 92-801 at [18] an@doode & Goode[2006] FamCA 1346 at [66].

The inability of a parent to bring a section 90laggpion to vary or rescind an interim order
which places the child under the parental respditgibf the Minister, would not
disadvantage the parent. An interim order is madthe basis that it has effect until a
specific time or Until further ordef. The parent may therefore apply to the courtrgt ttime
to seek discharge of the interim order withoutribeessity to proceed via the cumbersome
and time-consuming procedures under section 90.

The reason | raise these issues about interim®rder paper dealing with care appeals to the
District Court is because as a result of the di@ding in Re Timothy that only the Director
General can bring an application for an interimeoyave have recently been seeing more
applications in the Children’s Court under sec®0rbrought by parents for variation or
rescission of an interim order of parental resgalitsi to the Minister. Whilst there is no

right of appeal to the District Court from an inberorder, an order either refusing leave under
section 90 or refusing the substantive sectionglieation (after leave was granted) to vary
or rescind an interim order would be an order winiedy be the subject of an appeal to the
District Court: se& v Department of Community Service$2002] NSWCA 151 at [52] and
[53].

It is clearly incongruous that whilst there is tatsgtory right of appeal to the District Court
against an interim order made by the Children’sr€aliere should be a statutory right of
appeal with respect to an order of the Childrergsit€refusing an application to vary or
rescind an interim order (or refusing leave to ¢psich an application).

| expect that in the future you may be seeing napeeals against such orders.

Assessment applications and the Children@ourt Clinic

The Children's Court Clinic (the Clinic) is estahied under section 15B (1) of t@aildren’s
Court Act1987. Pursuant to section 15B (2) of that Act@liaic has the following functions,

(@) making clinical assessments of children
(b) submitting reports to courts
(©) such other functions as may be prescribed éyufes.

The Clinic is provided with further powers undects@n 58 of theCare Act In the event that

the court makes an assessment order under se8tiamdfor section 54 of th@are Act the

court is to appoint the Clinic to prepare and sulth@ assessment report: section 58 (1). In

the event that the Clinic informs the court thas itnable to prepare the assessment report or
that it is of the opinion that it is more approgeifor the assessment to be prepared by another
person, the court is to appoint a person whoseiajppent is, so far as possible, to be agreed
to by all the parties: section 58 (2).

Under section 53 (1) of th@éare Actthe court may make an order for,
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(a) the physical, psychological, psychiatric or@timedical examination of a child
or young person, or
(b) the assessment of a child or young person,
or both.
The Clinic is not presently resourced to carrymhsical examinations of children (other
than by way of simple observation).

Under section 54 (1) the court may order the ass&sisof ‘the capacity of a person with
parental responsibility, or who is seeking parem&gdponsibility, for a child or young person
to carry out that responsibility Such an assessment can only be carried outthdtisonsent
of the person to be assessed: section 54 (2).

It is important to remember that the court hassarétion as to whether it will make an
assessment order. An assessment order should n@deas a matter of course. Section 58
(1) provides that in considering whether to makessessment order, the court is to have
regard to the following,

(a) whether the proposed assessment is likelydeige relevant information that is
unlikely to be obtained elsewhere,

(b) whether any distress the assessment is likedause the child or young person will
be outweighed by the value of the information thight be obtained,

(c) any distress already caused to the child omgpperson by any previous assessment
undertaken for the same or another purpose,

(d) any other matter the Children’s Court considegievant.

Section 58 (2) provides that,

“in making an assessment order, the Children’s Cowrst ensure that a child or
young person is not subjected to unnecessary amse$s

An assessment report submitted to the court uredgions 53 and/or 54 is taken to be
independent from the parties as it is a reporthéoChildren’s Court rather than evidence
tendered by a party: section 59.

| will shortly be issuing a Children’s Court PraetiNote in relation to the Clinic to ensure it
is used more effectively. In particular, the PreetNote will deal with the procedures for the
making of an Assessment Application, the forwardihgocuments to the Clinic following
the making of an assessment order and the procefiureequesting the attendance of the
Authorised Clinician at court.

Assessment applications

In ordering an assessment, the Clinic needs assssat order with clear and unambiguous
guestions from the court. The Children’s Court widbn issue a new form of Assessment
Application. This will be a useful model to helgetBistrict Court frame the questions that the
Clinic can most helpfully answer.

The proposed new Assessment Application,
i. consolidates multiple children in a silgligroup into the one application, while
allowing for separate questions for individual dngin, if required,

ii. outlines the reasons for making an assessrder,
iii. includes a brief list of issues to be aslled by the clinician,
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iv. states whether a clinician with specifipenrise is required,

v. includes contact details for all childrether parties and the legal representatives, and

vi. lists all the documents upon which the asseent is to be based, including all
relevant previous clinical assessments undertakérechild, children or family.

Clinic assessments are of greatest assistance tmthit when the Clinic is asked to address
specific and clear questions. Usually by the tinoase has gone on appeal to the District
Court, the issues which the Clinic is asked to esslishould be quite confined.

Problems can be encountered in preparing an assesseport when the parent is,

= ingaol,

= allegedly suffering from significant alcohol or ethdrug problems which are not
being addressed,

* in residential treatment for drug dependence ortahdiiness, or

= about to give birth.

In each of these situations, a Clinic assessmepntoiabe viable. For example, for a parent
serving a lengthy sentence of imprisonment an ass&# of parenting capacity would
probably be of no utility. Further, it is extremalifficult (if not impossible) to carry out a
proper parenting capacity assessment in the sattiagrison.

Following the making of an assessment order, Bleant documents must be sent to the
Clinic as soon as possible together with the assassorder. Under the proposed Practice
Note all documents upon which the assessmenttis tiased (which will be particularised in
the Assessment Application and agreed to by alptivées) must be forwarded to the Clinic
within 5 working daysfrom the making of the assessment order.

The documents provided to the Clinic should provrgeAuthorised Clinician conducting the
assessment with all relevant documents pertaimiriiget assessment being sought (including
all prior assessments) and details of prior intetie@s. In addition to documents used to
establish a case, other documents to be providaddinclude previous clinical assessments
undertaken of the child, children or family (e.gepliatric, psychological, psychiatric, social
work assessments or reports, school reports, predhildren’s Court Clinic assessments
and hospital discharge summaries relevant to tinastef the Assessment Order).

Assessment reports usually take six weeks to camfiiem when the Clinic receives the
assessment order and all the relevant documehssfilie of documents”). This may need to
be extended at the request of the Clinic due te camplexity, availability of clinicians,
missed appointments, etc. It is obviously undeerédr the court to have to re-list a matter
due to delays in the Clinic assessments, howdwvesetdelays can be avoided if the
implications of conducting an assessment are ceraidcarefully beforehand by the parties
and the court.

The Authorised Clinician attending at court

In the event that an Authorised Clinician is reqed@dy a party or parties to attend at court
for cross-examination the court should ensure, bBking appropriate directions, that the
Clinician is requested to appear in good time, @ad that he or she is provided with any
updating documents early enough (no later thaee weeksbefore the hearing) to be able to
properly consider them before giving evidence.

Before a care case is listed for hearing it is irtgett that the parties ensure that the
Authorised Clinician (if required for cross-exantioa) is available to attend on a particular
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day. This may be done by either enquiring throdghGlinic or directly with the Clinician.
When the matter is listed for hearing, the cougistey is to forward to the Clinic otice to
Authorised Clinician to Attend Coufivhich is to be filed by a party requesting themdance
of the Clinician).

The Clinic website (www.lawlink.nsw.gov.au/ccc) ltasdelines on the kind of questions
that the Clinic can most usefully answer. It alas Imore detailed information to help develop
Assessment Orders and requests for court appearmeenay contact the Clinic through its
phone and fax numbers (Ph: 8688 1530, Fax: 8688)188d email address:
childrens_court_clinic@agd.nsw.gov.au. The Clinicebtor, Mr Mark Allerton, is very

happy to discuss any matters relating to assessimaéets and the Clinic with a judicial

officer or a practitioner. He is also happy to goresentations on the Clinic to judicial
officers and practitioners.

New Alternate Dispute Resolution procedures the Children’s Court

In accordance with a number of Wood recommendatitiesChildren's Court has now
implemented the greater use of alternative disprgelution (ADR) procedures in care and
protection proceedings. The Court is doing thisia ways — first, through dispute resolution
conferences (DRCs) conducted by a Children’s Regisihder section 65 of tiieare Act

and, secondly, by the Court referring cases tareatenediation pursuant to section 65A of
the Care Actunder a pilot being conducted at the Children’si€at Bidura. Under the pilot,
cases at Bidura are referred to mediation condumtexkperienced mediators from the Legal
Aid Panel.

Children’s Court Practice Note 3 - Alternative Dispute Resolution Procedures in
the Children’s Court

Recently issued Practice Note No.Adtérnative Dispute Resolution Procedures in the
Children’s Court establishes the model under which internal DR@scanducted. These
procedures took effect from 7 February this yele Practice Note also refers to the Bidura
pilot. The Practice Note is available on the Clatds Court website.

Dispute Resolution Conferences (DRCs) undsection 65

The Practice Note states that DRCs are to be ctedibby Children's Registrars. DRCs are
scheduled to run for a minimum of two hours, andpeal attendance is required by,

« all parties (except children) and their legalresgntative (if the party is legally
represented)

« the child's legal representative

» the Community Services Caseworker, and Casewankdder.

DRCs are conducted as a conciliation process.drstnse, a DRC is a process in which the
parties, with the assistance of the Children's ey, identify the issues in dispute, develop
options, consider alternatives and endeavour thraa agreement. Under a conciliation
model, the Children's Registrar has an adviso®y, fmlit not a determinative one, and might,
for instance, express views on what the Court nomgicler relevant if the matter goes to a
hearing. The Children's Registrar is also respt@$dr managing the DRC, including setting
the ground rules, managing any apparent power emnloal between the participants and
ensuring the participants conduct themselves apiatety.

The usual confidentiality arrangements apply toRCDpursuant to clause 11 of iGhildren
and Young Persons (Care and Protection) Regul&@®0. Following the DRC, the
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Children’s Registrar will report back to the Cowtiether agreement was reached by the
parties in relation to any issues, and, if agredrasa not been reached, the Children’s
Registrar will, in consultation with the partiedentify the issues remaining in dispute to
allow the court to allocate hearing time.

Where all the parties have reached agreement, edpmnsent orders will be prepared and
provided to the Court at the next mention of thétemaThe Court will then determine
whether it is appropriate to make the consent srddiich are sought taking into account the
objects and principles of ti@are Actas well as other relevant provisions of Gere Act If

the court declines to make the orders sought thet®@all make directions for the further
conduct of the matter.

External mediation pilot at Bidura Children’s Court

The external mediation pilot commenced in the BadQhildren's Court on 9 September
2010. A number of external mediations have now ledd dealing with a variety of care and
protection issues.

Mediations, unlike DRCs, are scheduled for a mimmduration of three hours and are
conducted at Legal Aid's Castlereagh St office®s€lrequired to attend an external
mediation session are the same as those requisgtbtal a DRC under section 65.
Participants are also asked to sign a confidetytiaireement.

The Bidura Pilot will run for approximately 12 mdst During this time, cases from Bidura
that are suitable for mediation will go to the ext# mediation pilot, rather than a DRC.

Legal practitioners' training regarding newprocedures

Information sessions have been held for care antqtion legal practitioners throughout the
State. A pod cast recording of this informatioavailable on the Children’s Court website.

Separate training has also been provided to Contyn8etvices staff.

Promotional material (including a DVD) is being ééped for participants in both programs
(including children and young people).

Evaluation

An external evaluation of both the new model of D& the external mediation pilot will be
conducted, using a sample of 100 cases from eadrg aontrol group of 100 cases that did
not undergo any form of ADR. The purpose of thdait#on is to determine the costs and
benefits of each model, and how they can best cammgaht each other. Children's Magistrates
and Children's Registrars will be consulted duthmyevaluation.

While the DRC model has only very recently commehtiee feedback from practitioners
who have patrticipated in the Bidura pilot so fas baen very positive.

ADR and appeals to the District Court

As the District Court, when conducting a care appgess all the functions and powers of the
Children’s Court, the District Court may refer gopeaal at any time to a DRC under section
65 of theCare Actor to external mediation under section 65A.
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If the District Court wishes to refer a case toR@Munder section 65 to a Children’s Registrar
in the Children’s Court, arrangements can be maaeigh the Conference Co-ordinator on
telephone (02) 8688 1471 or the conference assistetelephone (02) 8688 1469.

Should the District Court wish to refer a casextemal mediation under section 65A,
enquiries can be made of Legal Aid as to whethsrable to refer the case to mediators on
the Legal Aid panel. Alternatively, the Departmeray, in some circumstances, agree to
funding other external mediation.

For evaluation purposes, the Bidura external migtigtilot is restricted to cases referred
from the Children’s Court at Bidura.

Costs orders

Under section 88 of th€are Act an order for costs cannot be made in care prouged
“unless there are exceptional circumstances thafyuke court in doing so The restriction
on costs orders in care proceedings arises bepanseedings relating to the welfare of a
child are not to be regarded — at least not teeganded for all purposes — as normal
adversary litigation inter parteS:v Minister for Youth and Community Services
(Supreme Court of NSW, 3 April 1986, Powell J).

What constituteséxceptional circumstancefor the purposes of section 88 has been
considered in a number of Children’s Court andfzisCourt decisions includinin the
Matter of Jackson[2007] CLN (Children’s Law News) BP v Department of Community
Services (DoCSJ2006] NSWDC 168PoCS v SM and MM [2008] NSWDC 68BS v
DoCS & Ors (District Court of NSW, Robison DCJ, 26 August 20Qnreported)Joy
Alleyne as Independent Legal Representative for L& Director General Dept of
Community Services[2009] NSWDC 171 an¥XX v Nationwide News Pty Ltd[2010]
NSWDC 147

In SP v Department of Community ServicefRkein DCJ upheld an appeal from the
Magistrate’s award of costs against the Departraeribe basis that he did not consider it an
exceptional circumstance that a solicitor wouldbeof pocket because of the impecuniosity
of his client. After referring to a number of autities, his Honour stated that some guidance
can be gained from the cases as to the meaningepgonal circumstances. His Honour
summarised the points as follows,

1. Cases where circumstances are found or not ftaube exceptional or not all turn on
their own facts and circumstances (bMagray Publishers Pty Ltd v Valuer-
General (1994) 84 LGERA 13).

2. Unusual circumstances do not make the circurostaexceptional. A council’s error,
for example, in its dealings with the applicant imufficient.

3. Even circumstances out of the ordinary or eygraking breakdowns or
misunderstandings in communication do not, of trewes, amount to exceptional
circumstances (se&ustralian Recyclers Pty Ltd v v Environment Protedion
Authority of NSW (2000) 110 LGERA 171).

4. Refusal of counsel to act on recommendatiomdfinfers or advice of experts is not
sufficient.

5. Acting upon a serious or fundamental error of,facting capriciously or deliberately
attempting to frustrate or cause delay or expemsieet applicant would be sufficient.
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His Honour goes on at [36] to identify the follogitypes of matters which would or at least
arguably might fall within the description of extepal circumstances for the purposes of
section 88 of th€are Act

1. Deliberate misleading of the court or opponents
2. Other misconduct or wrongful conduct

3. Contumelious disregard or orders of the coutherprinciples set out in section 93 of
the Care Act(General nature of proceedings)

4. The raising of baseless allegations for whiehghrty had no reasonable belief as to
their existence

5. The raising of false issues that bear no reiabahe facts or are contrary to clearly
established case law

6. Maintenance of proceedings solely for an ultemotive or the undue prolongation
of a case by groundless contentions

7. Gross negligence in the conduct of a case st Velagere that has led to an extensive
waste of the court’s time and that of other parties

8. Where the proceedings involve a blatant abugeanfess and/or are both
mischievous and misconceived.

Having identified these matters as the types ofarmtvhich may constitute exceptional
circumstances, his Honour said that whilst thegmies of conduct are not closethére is a
theme or flavour about these categories that | rev@ady outlined as falling within the
ambit, in my view, of section'88

The“theme or flavour” of the categories of exceptional circumstancestified by his
Honour clearly relates to the conduct of the pardied requires either deliberate
improper/wrongful conduct, abuse of process orgnegligence or incompetence.

In Department of Community Services v SM and MMGarling DCJ expressly approved the
matters which might arguably fall within the deptinon of exceptional circumstances as
identified by Rein DCJ itsP v Department of Community ServicesGarling DCJ also
referred to the decision of Campbell Jviacoub v Pilkington (Australia) Ltd [2007]

NSWCA 290 concerning the meaning of exceptionauritstances in Rule 31.18 of the UCP
Rules.

In Yacoub Campbell J referred t8an v Rumble (No. 2J2007] NSWCA 259 and said,

“I shall state such of the conclusions as seemedarbe applicable in the
construction of Rule 31.18 (which relates to exiogptl circumstances)

a) Exceptional circumstances are out of the ordinemurse or unusual or
special or uncommon. They need not be unique argedented, or very
rare, but they cannot be circumstances that arellaty, routinely or
normally encounteredR v Kelly (Edward)2000 1 QB 198).

b) Exceptional circumstances can exist, not onlygigrence to quantitative
matters concerning relative frequency of occurretce also by reference to
gualitative factorsRR v Buckland[2000] 1 WLR 1262).
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c) Exceptional circumstances can include a singlmeptional matter, a
combination of exceptional factors or a combinatidrordinary factors
which, although individually of no particular sigimance, when taken
together are seen as exceptiortdb(v Professional Services Review
Committee No. 2952007] FCA 288.

d) Indeciding whether exceptional circumstancesetceptional within the
meaning of a particular statutory provision one rkeep in mind the
rationale of that particular statutory provisioR(v Bucklang.

e) Beyond these general guidelines whether exeggtaircumstances exist
depends upon a careful consideration of the fattheindividual case
(AWA v Independent News Auckland 996) 2 NZLR 184).

Campbell J then said,

“Any decision about whether there are exceptioniauwmstances would need to bear
in mind the explicit statement of objectives ofcau€in the management of
litigation”.

In DoCS v SM and MM, in awarding costs against the Department, Gab@g identified
the following as exceptional circumstances,

* The appeal had no merit
* The Magistrate made the only reasonable orderaheail

» There were no grounds to seek an appeal from ttat aor was there additional
evidence which may have caused the District Courtdach a different decision from
the Magistrate.

Judge Garling found that the position the Departrt@ok on the appeal was unreasonable
being a position which was not based upon the abiailexpert evidence. Further, his Honour
found that the fact that the respondent parents wet entitled to legal aid and had to pay
their own legal costs as a result of the Departaempeal, was also relevant to the
consideration of exceptional circumstances.

In BS v Minister for Community Services & Ors Robison DCJ, after referring oCS v
SM and MM andSP v DoCS said at [4],

“Exceptional circumstances can and, indeed, in meases include a broad variety
of factors. There can be a difference of view ashat amounts to an exceptional
circumstance. The judges of this court in thosedeisions had indicated certain
views about what are considered to be exceptionalimstances. At the end of the
day each case needs to be determined in the caftthe proceedings and the
matters which were brought to the attention ofdbert during the course of the
proceedings. Certainly a relevant matter is thediart of the parties to proceedings
of this naturé.

His Honour stated at [5] that any order for costdar section 88 could only be made with
respect to the appeal proceedings before the &@i§tdurt (not to the proceedings in the
Children’s Court). In finding that exceptional airastances existed and ordering the
Department to pay the mother’s legal costs, hisddofiound that the Department had an
“entrenched immovable viefvom an early stage and rejected expert opinibicty
supported the mother’s case even though it hackpereevidence to contradict that expert
opinion. His Honour noted that while section 94hafCare Actrequires that proceedings
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should proceed as expeditiously as possible, ttrerezhed and immovable view of the
Department resulted in the proceedings not proogeskpeditiously.

In Joy Alleyne as Independent Legal Representative farC v DG Dept Community
ServicesGoldring DCJ, in refusing to award costs agaihetDepartment, said at [11],

“I do not regard the matters set out by Rein Bias an exhaustive statement of
what might constitute “exceptional circumstancest’ the purposes of section 88,
though they give a clear indication of some mattieas may constitute such
circumstancesBS also indicates matters of a different type, whitdy give rise to
such circumstances. It may be that in some circamests, the financial position of a
party may give rise to a finding of “exceptionalatimstances”. It may be that the
factual situation is so complex, or the Departniead taken such an unreasonable
position, as Robison J found B8 v Minister for Community Serviceshat either
would make for exceptional circumstances. The faictisis case do not”.

In XX v Nationwide News Pty Ltdthe defendant, The Australian newspaper, had ghdddi

a number of articles concerning certain care prioge in the Children’s Court. Although

the articles did not directly name the child thbejeat of the proceedings, there was evidence
before the Children’s Court that facts about theea&ferred to in the articles had identified
the child. It was clear that the contents of thielais were likely to identify the child in

breach of section 105 (1) of tiare Act

In the Children’s Court the plaintiff successfulligtained a non-publication order against the
newspaper defendants. However, the court refusedléintiff's application for costs with
respect to their successful application. The Caiith Court found that the conduct of the
newspaper did not fall within the categorises afeptional circumstances referred to by Rein
DCJ inSP v DoCs

The plaintiff appealed to the District Court agaitiee order refusing costs. Gibson DCJ held
at [47] that the requirement that exceptional ¢instances be established placadtavy
burderi upon a party seeking costs in care proceedings hdnour re-affirmed that the list
of matters set out by Rein DCJ&® v DoCSis not exhaustive. In overturning the
Magistrate's decision and awarding costs agaiesté¢fvspaper, her Honour found that its
conduct did fall within the kinds of conduct refedlrto inSP v DoCSas its breach of implied
undertakings as to documents obtained in the fitggrocess was capable of amounting to
wrongful conduct, amounted to contumelious disrédarthe principles of th€are Actand
that it had been guilty of gross negligence inneotoving articles from its website.

Her Honour declined to award indemnity costs algtoshe stated at [59] that while there is
no provision in the&Care Actfor awarding indemnity coststiat does not necessarily mean
that indemnity costs cannot be awarded: see, bloggavero Insurance Scriverj2010]
FMCA 352 at [45]".

Discontinuing proceedings — costs

In relation to costs orders where appeal procesding discontinued, Rule 42.19 (3) of the
UCPR provides that the defendant’s costs in theapre not payable by the plaintiff unless
the court finds there arespecial circumstances to justify an order for thewymerit
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8.

Recent decision - Re Tracey [2011] NSWCA 43

This is an important recent decision of the Co@ihpeal relating to the operation and
applicability of the “least intrusive interventioptinciple contained in s9 (2)(c) of tiare
Actand the applicability of the United NatioB@snvention on the Rights of the Chik989)

(the Convention). The case also deals with theitstigt requirements for a care plan under the
Care Act

In Re Louise and Belindg2009] NSWSC 534 Forster J at [54] said the foltaywvith
respect to the operation of the least intrusiverirgntion principle in section 9 (2)(c) of the
Care Act

“In my opinion the section is ambulatory. In theseaf a care application made
under s60 of the Act, it has the effect of reqgitime court to be reluctant to remove
a child from its natural parents unless there isaanpelling reason to do so. On the
other hand, where an application is made not ursf€, but under s90, for the
rescission or variation of a care order, the sulstg®n has a different effect. In that
case, the least intrusive form of intervention wiaubrmally mean not interfering
with existing care arrangements. Needless to $ayfdrce of the requirement
imposed by s9 (d) (now s9 (2)(c)) will vary fronse#o case, and a court will
undoubtedly have regard, inter alia, to the stréngt the respective bonds that a
child may have with his or her natural parents dnslor her foster carers.”

In Re TraceyGiles JA (with whom Spigelman CJ and Beazley Jfead) said that this
explanation by Forster J as to the operation di@e® (2) (c) was erroneous as the least
intrusive intervention principle has no applicatishen it is not necessary to take action to
protect a child from harm. Giles JA said at [79ttthe principle’s prescription is confined
“to when it is necessary to take action in ordeptotect a child from harm, and when taking
action it is necessary the course to be followedtrba one of least intrusive intervention...”
Giles JA saidthere must be a prospect of harm if action is taken, and the question is
then the nature of the action.”

The case is also important as the Court of Appmaid (per Spigelman CJ and Beazley JA)
that the trial Judge was in error in failing togdkto account as a relevant consideration, in
exercising her discretion under s90, Australisesty obligations under the Convention. The
case involved a mother who was to be deported tob@dia following her conviction for
drug offences. If the child remained in the car¢hefMinister the child would therefore have
no contact with her mother as the child was to renmAustralia. In finding that the Judge
was in error in not having regard to the Convent®mpigelman CJ referred particularly to
Article 7.1 which provides, in part, that a childsha right'to be cared for by his or her
parents”.

Although the paramountcy principle contained intisec9 (1) of theCare Actpartly reflects
Article 3.1 of the Convention, the decisionRe Traceymeans that the court will be required
to take into account all relevant Articles of then@ention in determining what is in the best
interests of the child; in particular, Article 3Article 3.2, Article 5 together with Article 9.1,
Article 8 (1) and Article 29.

As stated earlier in this pap&te Traceyalso deals with the requirements of a valid céae p
for the purposes of section 80 of fiare Act
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9. Local Court Bench Book

Very useful and instructive material relating te tonduct of care proceedings may also be
found in the Local Court Bench Book on the JIRS siteb Go to the link “Bench Books”
then “Children’s Court” and then to the link “Card Protection Jurisdiction”.

000000

25



