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THE CHILDREN’S COURT CLINIC

A paper by Greg Moore, Barrister, Frederick Jordan Chambers


Statutory Framework
1
The relevant statutory provisions are contained in ss. 52-59 of the Children and Young Persons (Care and Protection) Act 1998 (“the Act”)..

2.
Section 15B of the Children’s Court Act 1987 provides for the Attorney- General to establish and maintain a Children’s Court Clinic.  The functions of the clinic are:

•
Making clinical assessments of children;

•
Submitting reports to Courts;

•
Such other functions as may be prescribed by the rules (s.15B (2)) of the Children’s Court Act.

3. 
Part 8 (rules 33-36) of the Children’s Court rules deal with the Children’s Court Clinic.  The rules are:

•
Rule 33: composition of the clinic, the Attorney-General appoints suitable persons to the clinic.

•
Rule 34: the requirements of the Registrar of the Court once an assessment order has been made.

•
Rule 35: the Director of the clinic must refer the assessment order to the most appropriate person.

•
Rule 36: access to reports. Rule 36(2) provides “Parties may 

make application to the Court for access to be granted to the 
assessment report”.  Presumably this allows the Court to restrict assess 
in some way where the welfare of the child would outweigh the 
principles of procedural fairness. (See J v Lieschke 162 CLR 447 at 
page 457)
Application Criteria to become an Authorised Clinician

4.  
To be an Authorised Clinician you need to be a psychologist, psychiatrist or social worker.  Psychologists require a Masters degree together with 2 years full time professional practice. In lieu of a Masters degree 10 years clinical experience is required. Social workers need a master degree (or 10 years clinical experience) and 2 years full time professional practice.

5.
All clinicians must have



“Demonstrated experience in the assessment of children, young people 
and families, which includes knowledge of child development.



It would be advantageous to have experience working with indigenous 
Australians or peoples of Culturally and Linguistically Diverse 
Backgrounds (CLDB) or client situations characterised by disability, 
domestic violence, abuse, mental health issues or with clients who have 
alcohol or other drug issues”


See: Application Criteria: Authorised Clinician (Children’s Court Clinic) Scheme published by Children’s Court Clinic.

The Rules of Evidence

6. 
You should also bear in mind s.93 (3) of the Act which provides:

“The Children’s Court is not bound by the rules of evidence unless, 

in relation to particular proceedings or particular parts of proceedings before it, the Children’s Court determines that the rules of evidence or such of those rules as are specified by the Children’s Court are to apply to those proceedings or parts”.
7. 
On occasions clinicians (like Family Court counsellors) give opinions on matters on which they are not qualified to express a view.  For example, the clinician may have a social work background or be a psychologist, yet the report contains opinions which would be the domain of a psychiatrist.

8. 
Section 93(3) is different to s.70 (3) of the 1987 Act which provided in:

“In any proceedings under this part the Children’s Court is not bound by the rules of evidence but may, subject to ss.24A and 71, consider any statement, document, information or matter that may in its opinion assist it in relation to the proceedings, whether or not the statement, document, information or matter would be admissible in accordance with the rules.”
The Supreme Court cases 

9..
There are two, Re Oscar [2002] NSWSC 453 a decision of Justice Hamilton and Re Peter [2002] NSWSC 679 a decision of Justice O’Keefe.

10. 
Re: Oscar
The Magistrate had ordered the child to undergo a psychiatric assessment.  He had ordered a child psychiatrist to conduct that assessment.  He ordered the Director-General to pay for the assessment.  The Magistrate, who was sitting in country New South Wales and who was not one of the specialist Children’s Court Magistrates, was not referred to the provisions of s.58 of the Act.  Justice Hamilton held that the requirement of s.58 is absolute in its terms and must be complied with in the appointment of a person other than the Children’s Court Clinic.  An appointment without compliance with the provisions of that section is beyond the power of the Children’s Court.  His Honour held that the paramountcy provision in s.9 (a) of the Act did not override s.58.

11. 
Robert McLachlan in his article Assessment Orders the Role and Accountability of Clinicians from the Children’s Court Clinic Case Law News Volume 2 No 5 July 2002 refers to circumstances where the parties by consent obtain an assessment order by someone other than the clinic in circumstances where the clinic has not informed the Court that it is unable or unwilling to provide the assessment.  I agree that technically this can be done.  However, I would expect the Children’s Court not to condone the practice.

12. 
It would be viewed as a way of circumventing the requirements of s.58.  If a report has been obtained in those circumstances without an application being made under s.58 then the issue becomes one of admissibility of the report.  Even if no party takes objection, the Court itself may reject the report on the basis that s.58 has not been complied with.

13. 
In Oscar at paragraph 13 Justice Hamilton said:

“The specialist agency (that is the clinic) having been created, the discretion as to whether it is appropriate that that agency, or some independent person make the assessment is vested in the Children’s Court Clinic, rather than the Children’s Court.  One imagines that one of the reasons for the creation of the agency, and the concentration of necessary reporting in that agency is that the State has created a specialised and impartial agency for providing such reports.  It is significant that the agency is constituted as being under the control of the Attorney-General, and not with the Department which administers the Act.”
14. 
Assuming everyone consents to a non-clinic assessment (including who pays) you should be in a position to convince the Children’s Court as to why the report should be admitted and why s.58 was not used.  You might get away with it once or twice but if it was a regular practice then I would expect the Children’s Court to take steps to stop it.

15. 
In Oscar pursuant to the parens patriae power of the Supreme Court Justice Hamilton did order a psychiatric examination of the child.  Even using that power, his Honour would have appointed the Clinic to conduct the assessment if the Clinic could have done it within his Honour’s time frame.  His Honour only ordered a non-clinic assessment after being informed that the Clinic would need six weeks to prepare the report.  His Honour’s timetable required the report within two weeks.

16. 
In Re Peter the issue was the father’s mental health and how that impacted upon the children.  The Director-General relied upon a medical report from a psychiatrist who had seen the father.  The clinician had prepared a report which was favourable to the father.

17. 
The Director-General requested that the clinician be available for cross examination.  The Children’s Court Magistrate refused that request.  In so doing he simply stated:

“Dr Luong’s (the Director-General’s witness) report has been tendered to the Court.  The clinician’s report has also been tendered to the Court.  She will not be attending.  It is my view that the matter is fully set out having viewed the Children’s Court plea report (clinician’s report).  The clinician will not attend.”
18. 
Justice O’Keefe held that the Magistrate had failed to give proper reasons 


for dismissing the Director-General’s application.  Whilst the judgment deals with the failure to give proper reasons and the remedy of Mandamus, for our purposes the relevant passages of His Honour’s judgment are paragraphs 59-69.

19. 
His Honour held at paragraph 59 that the clinician’s reports are evidence but do not have any special weight given to them even though they are not evidence tendered by any of the parties to a proceeding.

20. 
His Honour referred to the decision of the Full Court of the Family Court in the marriage of PW and AJ Hall (1979) 5 FamLR 609 (paragraph 62) which sets out how the Family Court would assess a Counsellor’s Report.

21. 
His Honour held that the Court can decline to issue a request for the clinician to give evidence but in so doing it would have to give proper reasons.

22. 
The party requiring the clinician has to be in a position to inform the Court as to a sufficient reason for the clinician to give evidence.  It may be as simple as asking the clinician their qualifications or their experience. In order to convince the Magistrate that the request is not a delaying tactic, a fishing expedition or is not bona fide, then you should be in a position to tell the Magistrate what areas you wish to cross examine on.  It may be that you wish to put alternate scenarios to the clinician.  That is, ask them to assume certain facts and then obtain their opinion.

23. 
The same rules apply to parents or Children’s representatives who wish to cross examine a clinician.  The Director-General’s representatives should ensure that some indication is given to the Court as to why cross examination is required.

24.
Any application for an assessment order should be accompanied by a document which sets out precisely what the clinician is to address. 

25. 
In Re Oscar, as I said earlier, Justice Hamilton did order a psychiatric examination of the child.  The reason he did this was that the Clinic was not told what it was to do.  The Children’s Court had required a psychiatric examination of the child.  The Clinic prepared a report addressing the capacity of the parents to care for the child.

26. 
I enclose a copy of the specific issues that Justice Hamilton approved for the child psychiatrist to address. (See Appendix A below) 

27. 
Even though the clinician is a witness of the Court, it is common practice these days for any expert to agree to be bound by the expert witness code of conduct.  In fact Justice Hamilton as a pre-condition to the Child Psychiatrist carrying out the assessment required him to agree to be bound by the expert witness code of conduct of the Supreme Court.

28. 
From time to time there will be experts who have differing views.  In my view, standard practice would require a direction that the experts confer to produce a document which sets out the matters upon which they agree and the matters upon which they disagree. This occurs in other jurisdictions, in the Family Court the relevant rule is


Order 30A r 9 


9 (1) This rule applies if 2 or more parties to a proceeding call expert witnesses to give opinion evidence about the same or a similar question


(2)
The Court may give any direction it thinks fit in relation to:


(a) 
the preparation by the expert witnesses (in conference or otherwise) of a joint statement of how their opinions on the question agree and differ

29.      The Practice Note requiring leave of the Children’s Court in obtaining the     
clinician to give evidence suggests that, where possible, the clinician should 
give evidence by audio/video link.

30.
In my view it should be a rare case where evidence by audio/video link is allowed. From a practical point of view it would be necessary to ensure that the witness has every document that he or she may be cross examined upon, including copies of documents produced under subpoena. There may be tactical reasons why you would not give those to the witness before they have been sworn to give evidence.

31.   In Australian Medical Imaging Pty Limited v Marconi Systems Australia              Pty Limited 53 NSWLR 1 at page 5, Justice Palmer held that a witness should not give evidence by video link unless good reasons are shown to the contrary. His Honour said:

“Clearly, in matters such as interlocutory applications directions and the like, where it is unlikely that substantial evidence will be required or substantial  documentation will be in issue it will often be highly convenient and cost efficient to conduct the hearing by video link if witnesses, parties or counsel are not located in the same city. However where the matter in contest involves major issues of credit or where documentary material of some volume and complexity is likely to be deployed in Court, it is desirable in my opinion to have the witness in Court for examination, unless good reasons are shown to the contrary”.
See also S v R 24 FamLR 213 where the Full Court of the Family Court held that where credit of a witness is in issue it is not appropriate to allow evidence by telephone. The Court also allowed the appeal where the Order 30A expert had given evidence by telephone, because given the importance of his evidence, the trial Judge ought to have explained to the Husband who appeared for himself, the ramifications of assessing evidence given by telephone as compared to evidence given in Court.

Expert Evidence

32.
In Makita (Australia) Pty Limited v Sprowles 52 NSWLR 705 at page 743 Justice Heydon summarises the admissibility of expert opinion evidence. His Honour states:

“In short, if evidence tendered as expert opinion evidence is to admissible, it must be agreed or demonstrated that there is a field of “specialised knowledge”: there must be an identified aspect of that field in which the witness demonstrates that by reason of specified training, study or experience , the witness has become an expert: the opinion proffered must be “wholly or substantially based on the witness’s expert knowledge” so far as the opinion is based on facts “observed” by the expert, they must be identified and admissibly proved by the expert and so far as the opinion is based on “assumed” or “accepted” facts they must be identified and proved in some other way, it must be established that the facts on which the opinion is based form a proper foundation for it, and the opinion of an expert requires conclusions reached, that is, the expert’s evidence must explain how the field of “specialised knowledge” in which the witness is expert by reason of training study or experience: and on which the opinion is wholly or substantially based, applies to the facts assumed or observed so as to produce the opinion propounded. If all of these matters are not made explicit, it is not possible to be sure whether the opinion is based wholly or substantially on the expert’s specialised knowledge. If the court cannot be sure of that, the evidence is strictly speaking not admissible, and, so far as it is admissible, of diminished weight. And an attempt to make the basis of the opinion explicit may reveal that it is not based on specialised expert knowledge, but, to use Gleeson CJ’s characterisation of the evidence in HG v The Queen (at 428 [41]), on “a combination of speculation, inference, personal and second-hand views as to the credibility of the complainant, and a process of reasoning which went well beyond the field of expertise”.
33.       To give an example, in TC by his tutor Kris Sabatino v State of NSW, NSWSC unreported 29 January 1998 the Plaintiff called a clinical psychologist who had examined the Plaintiff. The Plaintiff had to prove that he was sexually abused in the care of his mother. In her report the clinical psychologist stated

“On the basis of the present interview and observations of TC, it is my opinion that TC has real memories of incidents of physical and sexual abuse which were perpetrated upon him as a young child.

“it is my opinion that the memories which TC presently reports have a factual basis”

“it is also my opinion that the information which TC has directly provided in relation to these matters both in the past and at the present time has not been “coached” or coerced by any external third person”

Justice Studdert examined the common law and Section 80(a) of the Evidence Act (evidence of the ultimate issue). His Honour rejected the report holding that the Court cannot be assisted in its task by an expression of an opinion by an expert to the effect that when that expert interviewed and assessed the Plaintiff the expert believed what she was told. His Honour would have allowed the psychologist to give evidence concerning any explanation for the recent recall of certain events, the history taken and evidence of any appropriate observations made by the psychologist on interview.”

34.
It is advisable to be able to direct the Magistrate to the portions of any expert’s report which you rely upon as expert opinion. I have seen some judges require counsel to underline the parts of the report which contain the expert opinion.

District Court Appeals

35.
District Court appeals that are filed in the Sydney Registry and country registries usually are listed before either Judge Taylor or Judge Ainslie-Wallace for directions. These judges manage the DeFacto and Family Provision Act List. In the District Court at Newcastle, Parramatta, Penrith, Campbelltown, Gosford and Wollongong the appeal is managed by the resident judge for that Court.

36.
In Sydney, the usual practice is for the appeals to be dealt with on the transcript with leave to file additional evidence. Experts who gave evidence in the Children’s Court are usually called in the District Court. To my knowledge no procedure exists to obtain the attendance of Authorised Clinicians. On the occasions that clinicians have given evidence in the District Court the Crown Solicitor’s Office has simply issued a subpoena to them. No difficulties have been encountered. The Children’s Court rules relating to requesting the attendance of Clinicians do not apply to the District Court. One of the reasons why as a matter of precaution the Crown Solicitor’s Office issues a subpoena is that you can never be sure whether the Judge hearing the matter wants to ask the clinician some question or wants some clarification of aspects the evidence. The District Court Rules now deal with appeals under the 1998 Act, however they appear to be the same rules as the 1987 Act, the reference to the 1998 Act has been inserted in lieu of the 1987 Act. (Part 6 Rule 35 to 44 of the District Court Rules). 

*******************************

APPENDIX A

Specific Issues
1. Your diagnosis in respect of the child’s mental health.

2. Your prognosis in respect of the child’s mental health

3. Your recommendations in respect of any treatment for the child’s mental health

4. The wishes expressed by the child and any factors relevant to the weight the Court should give those wishes

5. The nature if the relationship between the child and significant adults in her life

6. The nature of the relationship between the child and her siblings

7. The advantages and disadvantages of the child continuing to reside with her mother

8. The advantages and disadvantages of the child being placed in foster care

9. The advantages and disadvantages of the Court making orders for contact

       (a) assuming the child remains in the mother’s care, with the father

(b)  assuming the child is placed in foster care, with the mother and the father

(c)   in any event, with the child’s 12 year old sibling

10.  Any other matter that you consider relevant 

Notation: As the Children’s Court Clinic had already prepared a report on the capacity of the parents to provide for the physical, psychological and emotional well-being of the child, there are no reference to those issues in the specific issues above. Justice Hamilton did not want those issues covered again.

