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	ISSUES

In the Matter of Cristian, Tamsin, Jennifer & Karen (No 2) (CM Swain) Definition of “parent”

Re: Edwards. (2001) NSWSC 284Least intrusive intervention

DOCS and the child ZS. (Children’s Ct) Failure of the Legislation to define terms such as “harm” “safety” “well being” means broad interpretation needed

Orders Prohibiting Acts by Parents. (Author Magistrate Crawford.) Consideration of general principles as to Section 47 Orders

Re Frances & Benny (2005) NSWSC1154.Under s.9 of the Act, the interests of the child are the predominant consideration and it is only in unusual situations that the parens patriae jurisdiction should be exercised. It is in substance a review of or appeal from a decision of the Children’s Court, and there are statutory avenues of appeal to the District Court. The Supreme Court should not approach the matter as an appeal but rather as a direct exercise of an aspect of its independent inherent jurisdiction. Re: Victoria (2002) 29 FamLR 157

In the Matters of Julian and Alan (CM Crawford)

The term “harm” (in s9(d)) is not defined but in this context it at least extends to matters putting at risk the child’s sense of security and emotional well-being. The reference in the section to the word “family” is not without significance in deciding between the competing placement options.

The child participation principle in Child Protection Law in New South Wales Article: by Professor Parkinson

In the matter of Cassandra (SCM Mitchel) Application for leave for rescission of order under s90 - whether s90 is applicable to an order made under s38 - an order made pursuant to s38 is a care order - s90 available to vary or rescind s38 order.

In the Matter of Ailsa (SCM Mitchell) AS38 Care Order does not “need to be satisfied on any of the grounds in s71”. Where the DG sort and obtained Leave seeking a care order, he must specify a ground and establish it. Pursuant to s90(5) the ground and the changed circumstances necessary will coincide. 

The Issue of Warrants (CM Crawford)

Police –v- Jennifer and Julie. (Dive SCM)The Police could not rely on either Section 43 or Section 234 in a case to make their actions lawful.)

Re: Grace and Rita.  2002 NSWSC An application brought in circumstances contemplated by Section 45 is still an application under Section 61.

In the matter of Sasha. (Zdenkowski CM) Formal non-compliance with the filing times of an application doesn’t necessarily render it invalid.

Article: Emergency Care & Protection Orders. (Author Magistrate Crawford) English cases and experience cited.

DOCS –v- G (1 February 2001) Campsie Children’s Court – extension of existing ECPO.

Article ECP Applications. Author: Bao-er.

Article: Orders Prohibiting Acts of Parents (Author Magistrate Crawford.) Such an order must take into consideration compliance and consequences if not complied. Also puts forward the proposition that the section IS not limited to ECPO proceedings

DoCS –v- O. (Campsie CC) There is no power for the Court to make an order placing the child directly in the DG’s care

DOCS –v- T (Campsie CC).  An order can be made without the parent needing to agree to it.

Article: The Children’s Court Clinic. As to the establishment and procedures.

Re: Oscar (2002) NSWSC 453. Review by the Supreme Court of the Children’s Court Clinic and orders by the Court

Article: The Role and Accountability of Clinicians (author Robert McLachlan) Care cases cited: Re: Oscar; DG of DoCS –v- Cooke & Matthew; Talbot –v- Minister Community Services; JD –v- Dept Youth & Community Services

In the Matter of Ryan & Zeena. (Mitchell CM) Expert’s reports from the Family Court are not to be sent to the Children’s Court Clinic if these are not admissible under the Rules of Evidence 

Re: Peter & Ors. (NSWSC) Cross examination of authorized Clinician. Giving reasons that the purposes of the Act and the factors exercising discretion have been considered and weighed. 

Article: “Assessment of Parenting Capacity under Section 54”. A view from the Children’s Court Clinic.

Article: “The Children’s Court Clinic” (Author Greg Moore). Care cases cited: Re: Oscar; Re: Peter; 

Article; Assessment Orders: Conduct & Controversy (Author Deborah de Fina) Care cases cited Re: Grace & Rita; Re: Oscar; Re: Fernando & Gabriel

Formulating Applications for an Assessment Order 

Comment from the CCC

Re: Grace and Rita.  (NSWSC) An application brought under Section 45 is still an application under Section 61

Article “The Threshold Test – Limited Concessions by Parents that a Child is in Need of Care” (Crawford CM)

In the matter of Jillian (SCM Mitchell) The Department removed only one child, leaving 5 children with the mother. The Court has no power to institute proceedings despite notifications indicating all children were at risk.

In the Matter of Trent (Mulroney CM) The mother had fears of the father using Court proceedings to perpetrate acts of violence against her. The Court did not, however, have the power to dispense with giving notice of a care application to a parent nor of service of documents on a parent.

Re: Andrew (2004) NSWCA 210. The Magistrate found he did not have the power to authorize the DG to NOT serve the father; O’Keefe agreed. The Majority (Mason and Sheller): as it raised questions of Law only, related to an ex-parte action not involving the father, and due to the presence of a contradictor in the SC appeal, the father did not need to be served. S64(4) must be weighed against safety, welfare & well being of the child. McLennan dissented. (J v Lieschke; Twist v Randwick Council)

Re Andrew (2004) NSWSC 842 (Wood CJ) Whether or not the Children’s Court had discretion to dispense with service upon a parent in Care proceedings. The Children’s Court has an implied power to dispense with service of a Care Application upon a parent, but should only be exercised in exceptional circumstances. (J v Lieschke; Twist v Randwick Council) Project Blue Sky Inc v Australian Broadcasting Authority
DOCS –v- O (15 March 2001) Campsie Children’s Court.  No power for the Court to make an order placing the child directly in the Director General’s care as an Interim Order.

Re: Edward.  (2001) NSWSC 284 Can Interim Orders be made following an Application for Leave for Rescission under Section 90 (the power is in Section 70)

Re: Fernando and Gabriel (2001) NSWSC 905

The requirements of Section 79 and 80 are not necessary to be made out before the Children’s Court may make an Interim Order allocating Parental Responsibility. The legal basis for the administrative removal ends when the matter comes before the Court. It’s not within the Court’s power to make an Order of “Care Responsibility” to the DG 

Article: “Interim Orders – Parental Responsibility to the Minister. The level and extent of the onus. (Author Robert McLachlan). 

In the Matter of May & Ben. (Crawford CM) Whether Court in finding children to be in need of Care if bound by ground in the Application; relevant date when continuing situation. “Sexually abused” (ground c) & “domestic environment” (e)

Article: “The Threshold Test”. Limited concessions by parents that a child is in need of Care. Implications of a finding made on some only of the grounds alleged. (Author Magistrate Crawford)

DG, DoCS –v- Dessertaine (2003) NSWSC 972 Whether it is necessary for the Magistrate to determine all grounds asserted in the care application when finding the child is in need of care and whether additional grounds can be considered when making the final order

In the matter of Adam and Michael.( Truscott CM) When the Court has found that the child is in need of care, then it can consider the question of what orders, if any, to make and it is then that the real possibility of harm or an unacceptable risk of harm becomes the applicable test. Cases cited: In the Matter of May and Ben 

In the Matter of Elizabeth  (Mitchell SCM) Finding that the child was a child in need of care (s71) – anorexic child – failure of parents to agree on medical treatment of child – whether inability to agree an inhibiting factor to effective treatment – the exercise of parental responsibility where the child is placed on a schedule under the Mental Health Act 1990

Re: Frances & Benny (2005) NSWSC 1207 Parens patriae jurisdiction used in exceptional circumstances where other curial processes inadequate-“it is wrong as a matter of law to dismiss a case just because the judicial officer comes to that viewpoint. There is a rule which applies to all courts that if a judge, particularly a judge dealing with a matter involving children, comes to the view that he or she does not have sufficient material, it is the court’s duty not to dismiss the case but to adjourn it, making very clear what the court’s concerns are”.
Re: Alistair (2006) NSWSC 411. Children’s Court finding of CINOC “by consent”. No res judicata as “no previous proceedings where judgment entered. The Court has a discretion to reopen an issue, including the issue of establishment, if appropriate. In Re: B (Minors) applied 

Re: Emily –v- Children’s Court (2006) NSWSC 1009. Sully J. CM empowered and required to proceed with informality and a wide-ranging flexibility. CM required to ask a number of related questions, answering from the material filed (See par 49 for summary of questions).

In the Matter of Raymond & Others (Swain CM) Undertakings never signed by the mother – found U/T never made

In the Matter of Cristian Tamsin Jennifer & Karen (No 2) (CM Swain) Definition of “parent” in S73 is that defined in S3 

In the Matter of MB & BB.  (Crawford CM) Order for the provision of therapeutic counseling services and for the DG to meet the reasonable costs of the provision of such services.

In the Matter of Daniel.  (Mitchell CM) Order for the Department of Health to provide the young person with support and for the Department of Community Services to pay costs and expenses incidental to that treatment.

Re: Tyrone.  (NSWSC) Determination as to Magistrate’s decision that the Department was to provide support pursuant to an order made under Section 74.  (Magistrate’s decision delivered 16 May 2002).  Decision of Sully J in turn appealed to the Court of Appeal.  The Court of Appeal did not determine the matter as the child was returned to the mother 

Re: Tyrone. (NSWCA) Issue under s74 not decided by the Court of Appeal.

In the Matter of Timothy. (Mitchell CM) Commencement of Supervision Order deferred to the expiration of an order allocating Parental Responsibility to the Minister.

In the matter of Rajiv. (Mitchell CM) Procedure where breach of Supervision Order is alleged.

Re: MB, PB and MMB. (Zdenkowski CM) Whether there is to be compliance with S78(4); interaction with S149

In the matter of Jordan Joshua & Michelle. (Zdenkowski CM) A previously identified Placement is not a necessary condition of permanency planning. 

In the matter of Joe, Elaine and Lyle. (Schurr CM) A Care Plan had stated the three children were to be placed together. Submissions at Hearing indicated the Dept was going to place the children separately. Found: there was no Permanency Plan for the children and adjourned for a Plan to be prepared. Importance of sibling placement discussed. 

Department of Community Services and the child AF. (Children’s Ct) Definition of Parental Responsibility, Common Law rights and obligations.

DG, Department of Community Services and the child Z S.  (Children’s Court) Issue as to whether “allocating” PR includes “placing” the child under the PR of the Minister.

Re: Fernando and Gabriel. (2001) NSWSC 905 Held that the requirements of Section 79(1) or (3) need not be made out before the Children’s Court may make an Interim Order allocating PR pursuant to Section 69 or 70.

Re: Josie (2004) NSWSC 642. The Children’s Court cannot derogate in any way from the Minister’s power to exercise it when sole PR is allocated, even on an Interim basis.

Byrnes v Minister Community Services (2004) NSWADT 243. Application by Foster Cares to have ADT review administrative decision of DoCS. Found cares did not have “custody” of children and no review possible by ADT

In the Matter of Spencer (Crawford CM) As to the question of Restoration, it would be discounted where the Court is unable to foresee or predict with a sufficient level of confidence that restoration can be achieved in a time frame that is capable of being particularised within the scope of a restoration plan requiring firm objectives and a time frame for various stages. A particularly difficult issue arising was the tension between the progress of the ongoing rehabilitation of the parent, its pace and the parent’s capacity for change and the need for permanency for the child.
In the matter of Sinead (Bone LCM) There is nothing in the Act which specifically indicates that a child should remain with a parent or other family member unless the court is positively satisfied that such a placement would be contrary to the child’s best interests.   
Re: Josie (2004) NSWSC 642. The Children’s Court cannot derogate in any way from the Minister’s power to exercise it when sole PR is allocated, even on an Interim basis.

In the matter of Jason (Mitchell CM). Allocating PR to a parent, herself under 18 years’ old.

The DG, DoCS & the child YZ. (Children’s Ct) Report ordered in 6 months AND if placement broke down.

In the Matter of Calvin.  (Mitchell CM) The meaning of “review”.

In the Matter of Simon & Patricia. (Mulroney CM) The provisions of the Section permit a complete change in both the nature and the duration of the Orders.

In the Matter of Calvin No. 2. (Mitchell CM) The power of the Court to supervise the care and welfare of a child after a case has been determined with Final care orders. Whether and for how long the appointment of a child’s Guardian ad litem survives the Final orders.

Article: “Monitoring and Review of Court Orders – s82 of the Children and Young Persons (Care and Protection) Act 1998’ By Magistrate Crawford

In the Matter of Toby.  (Crawford CM) What is the nature and scope of an Assessment and of the Court’s function in its accepting it or not?

In the Matter of Spencer (Crawford CM) As to the question of Restoration, it would be discounted where the Court is unable to foresee or predict with a sufficient level of confidence that restoration can be achieved in a time frame that is capable of being particularised within the scope of a restoration plan requiring firm objectives and a time frame for various stages. A particularly difficult issue arising was the tension between the progress of the ongoing rehabilitation of the parent, its pace and the parent’s capacity for change and the need for permanency for the child.
In the Matters of Jullian and Alan (CM Crawford) The use of the word “and” in s.83(b)(i) requires all requirements of s.83(b)(i) and (ii) to be considered and satisfied for the possibility of restoration to be “realistic”. “Permanency planning” is a requirement within the application of the broader principle of the “safety, welfare and well-being” being the paramount consideration rather, than being a principle (or requirement) that operates independently of that principle.  See also S9 above
Application of A – re: D (2006) NSWSC 1056. Palmer J. Consideration of ss(4) – adoption – C&YP(C&P)A and Adoption Act “complimentary and to be operating in aid of each other”.

In the matter of Bianca (Mitchell CM) Payment by the Department of fares and accommodation for parents on contact visits pursuant to Section 15 

In the matter of Jordan Joshua and Michelle (No 2) (Zdenkowski CM) Contact arrangements constitute relevant circumstances within s90(2)

Article “Establishing Permanency for Children – the issues of contact between children in permanent foster care and their birth families” by Bernardos staff

The Minister of Community Services & DG DoCS –v- The Children’s Court. (NSWSC) Section 15 of the Children’s Court Act does not provide a source of power for the making of an Order that the DG pay the costs of travel for the parents to attend Contact but there is an implied power under Section 74.

In the matter of Jackson. (Mitchell CM)The Court has power to deal to finality with different aspects of parenting at different times. Meaning of “the subject of care proceedings”.

George –v Children’s Court NSW (2004) NSWCA 389 The supply of services and support by the DG fell within the discretion of the DG and in the absence of agreement of the DG the CCt was not empowered by S74 or 86 to order DoCS or the DG to provide the services

In the matter of Helen (Mitchell CM) Circumstances to be taken into account when making a contact order when a child is placed in Out-of home care

Article: “Contact Orders”. A summary of cases & theories published in CLN. By Magistrate Ellis

In the matter of the “D” Children. Truscott CM) a s90 application can be brought to vary contact only, despite no s 86 contact order being made on the initial application. Re: Tina

Re: Liam (2005) NSWSC 75 The Children’s Court must determine the period of time for Contact AND if it is to be supervised. This latter decision cannot be left to the DG

Contact and its Place in Care Proceedings (Author SCM Mitchell)

Considerations when making Contact Orders (Author CM Crawford)

Contact and its Place in Care Proceedings (Author R Best)

Re: K & C (2006) NSWSC 854. This involved the Adoption Act rather than the C&YP(C&P) Act. Palmer J however, said in dealing with both the ‘Consent dispense application” and the substantive adoption application together “it is clear that the Court will have to consider the question of Contact in the course of considering the very questions” as the substantive adoption hearing.

Re: Andrew (2004) NSWCA 210. The Magistrate found he did not have the power to authorize the DG to NOT serve the father; O’Keefe agreed. CtA Majority (Mason & Sheller): as it raised questions of Law only, related to an ex-parte action not involving the father, and due to the presence of a contradictor in the SC appeal, the father did not need to be served. S64(4) must be weighed against safety, welfare & well being of the child. McLennan dissented. 

DOCS –v- N (22 February 2001).  Discussion of the test to being firstly that there has been a change and secondly a significant change in what is relevant circumstances (circumstances which underpin the original order being suggested as appropriate).

Re: Edward. (2001) NSWSC 284 Particular discussion of sub-Sections (6) and (7). Application is not inter partes. Other parties may be heard to a limited extent. 

R –v- Department of Community Services. (2001) NSWSC 419. While the Children’s Ct is not bound by the rules of evidence, for material to be relied upon, it must have some apparent credibility 

Re: Nerida 2001(NSWSC).  In characterising whether change has been significant or not significant, there is inevitably an evaluation of evidence.

S –v- Dept Community Services. (2002) NSWCA 151. Whether being drug free constitutes “significant change”. Need to keep separate issues of Leave under s90 & “significant change”. Lower court taking into consideration matters not dealt with in Cross-Examination.

In the Matter of OM, ZM, BM, PM. (Mitchell CM) This decision discusses in particular 90(2A).  It concluded “that the amendments to Section 90 do not take proceedings for leave outside the scope contemplated in Re: Edward”.

Re: Tina (Mitchell CM) Power to grant Leave to seek rescission or variation, and in the grant of Leave to limit areas in which rescission/variation may be sought

Re: Nerida (Dive SCM).  Discussion as to the onus on the Applicant and the Applicant must have an “arguable case”.  Discussion as to sub-Sec (2A).

In the Matter of Jack. (Hunt CM) Discussion of relevant passages of prior cases on this section including S –v- DOCS, Re: OM, ZM, BM and PM, Nerida.

In the Matter of Jordan, Joshua and Michelle (No. 2).(Zdenkowski CM)  Section 90 Applications are not proceedings inter parties but can be opposed.  Whether contact arrangements constitute relevant circumstances within 90(2). Re Edward

In the Matter of Ben and John. (Mitchell CM)  Discussion of category of persons entitled to seek leave.

In the Matter of Pamela (5).  (Schurr CM)The Court rejected a request for a further Children’s Court Clinic report for the child’s views of a Rescission Application.

In the matter of the “D” Children. (Truscott CM) a s90 application can be brought to vary contact only, despite no s 86 contact order being made on the initial application. Re: Tina

In the matter of DoCS and the Young Children (Crawford CM) Consideration of granting Leave for Order to be varied; joint PR parent/Minister   Re: S (J) (A minor) 

In the matter of Jasper (Mitchell SCM) Mother's application for leave pursuant to s90 - distinction between leave proceedings and care proceedings - need to demonstrate "significant change in any relevant circumstances" (s90(2)) - matters to be considered by the Court before granting leave (s90(2A). “The point of the section is to protect a child from contested care proceedings by ensuring that proceedings come to an end unless there really is a good cause to reopen them.”

In the Matter of Ingrid (CM Truscott) Leave applications are not inter partes but can be opposed (Re: Edward) and requires the Court to exercise some scrutiny….being mindful not to go beyond the boundary of the Leave application into substantive issues. 

In the matter of Cassandra (SCM Mitchell) Application for leave for rescission of order under s90 - whether s90 is applicable to an order made under s38 - an order made pursuant to s38 is a care order - s90 available to vary or rescind s38 order.

In the Matters of Darren, James & Tenille (SCM Mitchell) S90 leave application by parents after child self-places into their care. Parties cannot rely on an illegal or improper act – or any circumstances flowing from such acts as a significant change in relevant circumstances to found a s90 leave application.
In the Matter of Ailsa (SCM Mitchell) AS38 Care Order does not “need to be satisfied on any of the grounds in s71”. Where the DG sort and obtained Leave seeking a care order, he must specify a ground and establish it. Pursuant to s90(5) the ground and the changed circumstances necessary will coincide. No distinction to be drawn from the omission of “rescission” in 90(5) 

Re: Brett –v- Children’s Court (2006) NSWSC 984 Sully, J. Agreed with Re: Edward (Leave is not an application “for” the child). However, the addition to s90(1) of “or with respect to” as an alternative to “for” (the care and protection) stops the section being a bare ex-parte application untested as to its intrinsic merits. Section also states “may” not “must” indicates a discretion to granting leave. Edward quoting Collins –v- Queen (applicant for Leave not a party) context is different to context Part 2 Chapter 5 Care Act. 

Appeals in the Supreme & District Courts from CC in Care Proceedings (Author Ian Bourke) 

In the Matter of J K and C. (Crawford CM) The issue of “relevant circumstance” discussed.

In the Matter of F G (Crawford CM) Admissibility of expert evidence
In the matter of Pierce (Mitchell CM) 21.7.05 The Court took evidence from 3 experts concurrently.   The three experts were sworn and entered the witness box together.   Each had been provided with a copy of the “Summary of Experts’ Meeting” and each was familiar with the terms of his own and his fellows’ affidavits.   The consent of the parties to the taking of evidence concurrently was not sought and the Court relied instead on the provisions of section 93 and, in particular, section 93(3) which frees the Children’s Court from the constraints which would otherwise be imposed upon it by the Evidence Act.   
Re: Emily –v- Children’s Court (2006) NSWSC 1009. Sully J. CM empowered and required to proceed with informality and a wide-ranging flexibility.

In the Matter of Pamela (Schurr CM) Party status

Article: Joinder: Is a Genuine Concern Enough? (Author R McLachlan) Suggestions as to process for Applicant to undertake.

In the matter of JS. (Mitchell CM)The evidence must establish that the child is not capable of giving instruction. The Court will not judge whether those instructions are wise.

Re James: (2001) NSWSC 1178 Representation in the Supreme Court.

Article: Representation of Children in Care – an Overview. (Author Robert McLachlan).

In the Matter of Pamela (3).(Schurr CM) In the Matter of Pamela (4).  (Schurr CM)Discussion of sub-Section 6(d).

Article: Communicating with children over 10: If wishes were horses, beggars would ride. Discusses issues in acting for a child over the age of 10. (Author Dr C J Lennings)

Article: Pro-Active Representation of Children In Care Proceedings (Author Robert McLachlan)

Applications for appointment of Guardian ad Litem Panel.

Article: Guardian ad Litem (author Robert McLachlan) Care cases cited Re: Oscar; In the Matter of JS. See also 2002 CLN 7

In the Matter of Matthias.(Mitchell CM)  Whether the Court should appoint a Guardian ad Litem for a child where documents may cause distress to a child over 10 should they be disclosed to the child.

In the Matter of Calvin No. 2. (Mitchell CM) The power of the Court to supervise the care and welfare of a child after a case has been determined with Final care orders. Whether and for how long the appointment of a child’s Guardian ad litem survives the Final orders.

In Re: Yasmine & Ors (2006) NSWSC 983. Grove, J. An order appointing a Guardian ad Litem is interlocutory in nature. A guardian ad litem can be discharged from appointment if, subsequent to appointment material is placed before the court that the person for whom the guardian ad litem has been appointed has become capable of giving instructions
Article: Non-Publication of Names – An exception by Order of Children’s Court (Author Crawford CM)

Re Nadya (2004) NSWSC 1018. the express terms of s 70 do not admit of an interim order allocating parental responsibility to the Minister on an application brought under Ch 7. Such an application is not a care application and an order approving or giving effect (or partial effect) to an alternative parenting plan is not a care order as that expression is defined for the purposes of Ch 5 of the Act. The power conferred by s 15 of the Children’s Court Act 1987 does not authorise an interim order allocating parental responsibility to the Minister on an application brought under Ch 7.

Article The Issue of Warrants-Magistrate Crawford

Department of Community Services –v- S ( 2001) NSWSC 79.  The Supreme Court will not interfere with an order made by another Judicial Officer except in decisions that are plainly wrong.  For Care matters, Section 247 expressly preserves the Supreme Court jurisdiction and because of the paramount of the interests of children, the Supreme Court is not to be regarded as being strictly limited by the traditional approach.

R –v- Department of Community Services.  (2001) NSWSC 419 Discussion as to the Court acting under its parens patria power.

Re: David and Ewen (2003) NSWSC 279.  The exercise of the Supreme Court’s parens patria jurisdiction.  The attitude of the Supreme Court in an Appeal from a discretionary Judgement.

Appeals in the Supreme & District Courts from CC in Care Proceedings (Author Ian Bourke) 

Article: “Privilege in Care Proceedings (s128 Evidence Act)” (author Robert McLachlan)

In the Matter of F G.  Section 79 of the Evidence Act (specialised knowledge – expert opinion) and Section 135 of that Act (discretionary provisions).

Certificates under S128 – example drafted by Robert McLachlan

Article: Cross Examination in Care Proceedings – Rule in Browne –v- Dunne. (Magistrate Schurr.)

Police –v- LAH Whether Section 138 can or should be applied to situations where the alleged crime and the evidence of that alleged crime flows from the consequences of an illegality or impropriety

D –v- DG, DoCS (2006) NSWSC 511. Privilege claimed by Mother to her Community Health Centre records. The welfare of the child outweighs the interest of a party in a protected confidence. Issue in case was M’s mental health; other records secondary evidence. Confidentially gives rise to the discretion but does not create an entitlement to a favourable exercise of that discretion. Re: DoCS claim for legal professional privilege: Court looks at dominant purpose. 

Re: H and the Adoption Act (2004) NSWSC 1242 Adoption- whether name may be changed- Adoption Act 2000, s 101(5). "Given Name".  The purpose and contents of affidavits

Re: H and the Adoption Act 2004 NSWSC 1242 Orders as to changing of a name

Re: K & C (2006) NSWSC 854. Palmer, J. Two applications: “the consent dispense application” and substantive adoption application. Necessity of further expert reports: Where there are conflicting expert reports put forward, those conflicts can often be resolved by the Court appointing an expert who can take into account the conflicting views and advise the Court impartially.
Application of A – re: D (2006) NSWSC 1056. Palmer J. In considering an adoption application the Court is not required to put a gloss upon the provisions in the Adoption Act derived from S9(d) of the C&YP(C&P)Act.  The Adoption Act has a wider scope than “least intrusive” in s9(d).

Article: The Children’s Court Clinic

Article; “Assessment Orders – the Role and Accountability of Clinician’s from the Children’s Court Clinic” (author Robert McLachlan). Care Cases considered: Re: Oscar; DG of DoCS –v- Cooke & Matthew; Talbot –v- Minister of Community Services; JD –v- DG Dept of Youth & Community Services .
Article; Assessment of Parenting Capacity pursuant to Section 54(1) (a view from the Children’s Court Clinic).

Article; The Children’s Court Clinic (author Greg Moore).  Cases referred to Re: Oscar 2002 NSW SC453, Re: Peter 2002 NSWSC 679, Makita (Australia) Pty Ltd –v- Sprowles 52 NSWLR 705
Article; Assessment Orders and the Children’s Court Clinic – Conduct and Controversy (author Deborah De Fina).  Cases: Re: Grace and Rita (2002) NSWSC 1, Re: Oscar 2002 NSWSC 453, Re: Fernando and Gabriel (2001) NSWSC 905.

Article; “Establishing Permanency for Children” (author Barandos Staff).  The issues of contact between children in permanent foster care and their birth families.

Article: “Contact Orders”. A summary of cases & theories published in CLN. By Magistrate Ellis Cases: In the matter of Jackson; In the matter of Helen; In the matter of Bianca George v DoCS; In the matter of Jordan Joshua Michelle (2) 

Contact and its Place in Care Proceedings (Author SCM Mitchell)

Considerations when making Contact Orders (Author CM Crawford)

Bail Amendment (Repeat Offenders) Act 2002.

Community Service Orders – Procedures for revocation

R –v- Hoang (2003) NSWCCA 237 Section 25 Children (Criminal Proceedings) Act is mandatory & requires a Juvenile Justice Report be prepared

HA v DPP; SB v DPP (2003) NSWSC. Both Young Persons under 16. A penalty under S33(1) Children’s (CP) Act amounts to a conviction and the Children’s Ct can impose a disqualification period
R –v- JTB. (2003) NSWCCA 295. Whether a witness aged 8 could give evidence without being sworn and enquiries made as to her understanding.

Re; Nadya (2005) NSWSC 154 A direction to a young person to “reside where directed by DoCS” was within power as there was no obligation being imposed on DoCS to give a direction.

P v Ryan (Mulroney CM) Aspergers Syndrome sufficient for YP to be dealt with under Mental Health Act as suffering from a mental condition

Sentencing in the Children’s Court (Schurr LCM) Outline of options in the CC and compared to LC

Is it Appropriate and Viable to have a Beneficial Representative Role for Children in Criminal Proceedings? (Author R McLachlan)

R –V- LMW NSWSC 070031/99; & “Doli Incapax – Criminal Responsibility of Children”(Author of paper M Johnston) 

Police v MT (CM Farnan) Applications of 2 young offenders to YDAC program - Discretion under Cl 8.4(d) of Practice Direction 23 to exclude those assessed as eligible from the program - Impact of offence history and subsequent offences - applications rejected.

Moiakeola Tapueleul v Regina [2006] NSWCCA (Grove, Simpson, Howie JJ) Leave to appeal against severity of sentence - previous matters before Children's Court taken into account in adult proceedings - rejected - error in categorising offence - rejected - error in determining non-parole period - found - sentence manifeslty excessive - found - application for leave granted.

R –v- BP, SW (2006) NSWCCA 172. Doli Incapax

DPP (NSW) –v- PM (2006) NSWCCA. Whether the DPP can bring proceedings in the District Court against a childby an ex officio indictment for an offence which is not a “serious children’s indictable offence” Section 31 Children (Criminal Proceedings) Act 1987 and s8 Criminal Procedure Act 1986(NSW) considered.

Article; Domestic Violence – its Relevance and Proof in Care Proceedings (author Robert McLachlan). Care Cases considered: R –v- DoCS; 

Article: Direct & Indirect Effects of Domestic Violence on Non-Violent partner & Children (author Carol Boland)

Article: Employment checks – the implication for AVO’s against children (CM Crawford)

Article; Privilege in Care Proceedings (author Robert McLachlan). Care case: DG DoCS –v- Y
Article: The Rule in Brown –v- Dunne (Author Magistrate Schurr). Does the rule apply to Cross Examination in Care Proceedings

Article: The Children’s Court’s Power to Limit the Presentation of Evidence or Cross Examination of Deponents of Documents (By Robert McLachlan) Cases: Re: George; Re: Fernando; Talbot –v- The Minister Comm. Services; J –v- Lieschke; Minister Comm. Serv –v- Children’s Court; Whale –v- Tonkin; R –v- DoCS; GPI –v- Herdsman Inv
Article: Expert Evidence in Care Proceedings (Author R McLachlan)

Article; The NSW Office of the Children’s Guardian.

Article: Guardian ad Litem (Author R McLachlan) Care cases cited Re: Oscar; In the Matter of JS. See also 2002 CLN 7

Article: Guardian ad Litem (Author R McLachlan) Addendum to 2002 CLN 3

Article: Guardian ad Litem (Author R McLachlan) Care cases cited: In the matter of JS. Refer also to 2002 CLN 3

In Re: Yasmine & Ors (2006) NSWSC 983. Grove, J. An order appointing a Guardian ad Litem is interlocutory in nature. A guardian ad litem can be discharged from appointment if, subsequent to appointment material is placed before the court that the person for whom the guardian ad litem has been appointed has become capable of giving instructions
Article: ECPO’s (Author: Magistrate Crawford.) Comparing the English system and citing cases

Article; Parental Responsibility.  Articles by DOCS and Legal Aid Commission in response.

Article; The Duration of Children’s Court Orders; Professor Parkinson and Anonymous.

Article; Orders Prohibiting Acts by Parents (author Magistrate Crawford) 

Article: The Issue of Warrants (author Magistrate Crawford).

In the matter of Tanya (Mulroney CM) Issue Estoppel as to earlier determinations

Article; The Threshold Test (Author Magistrate Crawford). Limited concessions by parents that a child is in need of care.  Implications of a finding being made on some only of the grounds alleged in the Care Application 

R v Wilson (2004) NSWSC 1257. Sentencing of a foster carer for manslaughter of foster child
In the matter of Nellie (Marsden CM) “Shaken baby” with serious injury – risk of returning the child to the parents. Briginshaw –v- Briginshaw test to be applied as to assessment of risk factors.

DG of DoCS –v- Priestly. NSWSC. The SC was asked to invoke its parens patria jurisdiction. If the SC is to re-examine a matter involving child protection, some very strong evidence is required to show that the decision of the Children’s Court did not pay enough attention to a matter that is so fundamental that children are at risk rather than a suspicion that they are at risk.

Article: “Interim Orders – Parental Responsibility to the Minister. The level and extent of the onus. (Author Robert McLachlan). 

Re Katherine (2004) 899 NSWSC. Procedural fairness and apprehension of bias in care proceedings.

Working with Affidavit Evidence (Crawford CM) Rules and practices relating to evidence given upon Affidavit. 

Joinder: Is a Genuine Concern Enough? (Author R McLachlan) Suggestions as to process for Applicant to undertake.

Appeals in the Supreme & District Courts from CC in Care Proceedings (Author Ian Bourke) 

Is there Property in Expert Medical Witnesses? (Author R McLachlan)

Life After George: (Author Ellis CM) An analysis of cases under Section 15 of the Children’s Court Act, before and after Re: George

Practical Points when Representing the Department (Author CM Ellis) Deals with cases and statutory provisions with everyday issues in Care.

Re: Katherine (2004) NSWSC 12112. Application for Costs under the Suitors fund

UK Case Law - Meadow v General Medical council [2006] EWHC 146 - Appeal - finding of serious professional misconduct - expert medical witness - misuse of statistics in evidence before criminal courts - immunity from suit of expert witness - duty of expert witness - immunity from suit not extended to disciplinary proceedings - discliplinary action only permissible where expert acts contrary to professional obligations to court. 

UK Publications - Review of infant Death Cases - Addendum to Report Shaken Baby Syndrome(14 February 2006)
In the Matter of Louis and Edna (SCM Mitchell) Interim application by mother for Children’s Magistrate who made final orders to disqualify himself from further dealings with the matter – Final orders previously made by Children’s Magistrate – Contention that determinations as to mother’s credit would lead to apprehension of bias – Test of Livesy’s Case applied – application for disqualification upheld.

Article: Pro-Active Representation of Children in Care Proceedings (Author Robert McLachlan)

Article: Non-Publication of Name – An exception by Order of the Children’s Court (CM Crawford)

Practice Note 1 of 2002 – Country Assistance Protocol.  Practice Note 2 of 2002 Adolescent

Cannabis Check Up.  Practice Note 3 of 2002 Children’s Court Clinician’s Attending Court.

Practice Direction no. 20.  Hearing dates and applications for adjournment care and criminal.  Practice Direction no. 21.  Service of Briefs of Evidence in the criminal jurisdiction.  Practice Note 4 of 2002 Preliminary Conferences – listing and cancellation procedures for country Courts

Practice Direction 22 – Case Management in Care

Jurisdiction

Practice Direction 23 – Youth Drug & Alcohol Crt

Working with Affidavit Evidence (CM Crawford)

Practice Direction 24 ‘Case Management in the Care jurisdiction’

Practice Direction 25 ‘Expert Evidence in Care Proceedings’

Article: The Child Participation Principle in Child Protection Law in NSW (Author Professor Parkinson)

Article; The Unrepresented Party – What duty does the Court owe to assist in the presentation of their case (author R McLachlan).  Cases considered S –v- DOCS 29 FAMLR 144, Talbot –v- DOCS 30 NSWLR 487, Hartingdon and Ors –v- DG of DOCS 17 FAMLR 126.
Article; Representation of Children in Care Proceedings -–Legal Representative/Separate Representative (authored by R McLachlan).

In the Matter of Nellie (CM Marsden) The evidence did not allow the Magistrate to say which of the parents was the more likely perpetrator in a “shaken baby” case. Degree of satisfaction Briginshaw –v- Briginshaw . Weighing up of “real possibility” of future harm.

Article: Communicating with children over 10: If wishes were horses, beggars would ride. Discusses issues in acting for a child over the age of 10. (Dr C J Lennings)
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