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The Children and Young Persons (Care and Protection) Act l998, provides for orders both allocating parental responsibility in respect of contact and a contact order.

The court may in respect of a contact order stipulate the minimum frequency of contact, supervision of contact or the denial of contact. The Act provides little guidance as to the circumstances in which a contact order should be made or withheld or its terms. 

The proper approach to be taken when a court is considering the making of a contact order (especially in the case of children in long term care) remains contentious.  The purpose of this paper is to explore (without necessarily resolving) some of these issues. As well as addressing some technical aspects of the legislation I will briefly refer to and summarise some theoretical writings concerning the nature of contact and children in care. 

Firstly, meeting the requirements of the legislation.

“Application” for a contact order.

Section 86(1) sets out three pre-conditions to the making of a contact order.

s.86(1) If a child or young person is the subject of proceedings before the Children’s Court, the Children’s Court may, on application made by any party to the proceedings, do any one or more of the following:

(a)
make an order stipulating minimum requirements concerning the frequency and duration of contact between the child or young person and his or her parents, relatives or other persons of significance to the child or young person,

(b)
make an order that contact with a specified person be supervised,

(c)
make an order denying contact with a specified person if contact with that person is not in the best interests of the child or young person.

“IS the subject of proceedings before the Children’s Court”

On a narrow interpretation of this section (the use of the present tense “is”) would suggest that the court’s power to make a contact order is limited to a situation where the child is otherwise then before the court on another application. It is possible that those who framed the legislation had a concern for the Children’s Court being “swamped” with contact applications by natural parents of then existing State wards - a concern that has not materialised.  It is also possible that this (I suggest, unintended) outcome is as a consequence of poor drafting.

This narrow reading of the section would have unfortunate results.  If on determining a care application, a child was ordered to be placed with a member of the extended family, no contact order may be applied for at that time in the expectation that family will “work out” contact arrangements. This expectation may not be realised and a party may wish to apply for a contact order at a later time. Likewise an application may later be made to regularise a satisfactory informal arrangement. While it might be assumed that a parent or carer may be the party most likely to apply, DOCS can, through its parental or supervision responsibilities, be drawn into contact disputes and also be an applicant for a contact order (or that existing contact arrangements be supervised). 

If the Children’s Court was held to lack jurisdiction, then it be uncertain as to which court had such jurisdiction. The Supreme Court is unlikely to welcome an influx of such cases.  There could be other consequences.  Parties may at the time of original care order, seek a multitude of token contact orders just so application can be made at a later time to vary them. Importantly a narrow interpretation could impede effect being given to the principle that there be a continuing relationship between the natural family (and others) and a child in care.

Towards a broader interpretation of s.86(1)

I suggest such narrow interpretation need not be adopted. The preferred interpretation is that “IS the subject of proceedings” before the court is descriptive of the child’s status rather than being a reference to other current proceedings. The child remains the subject of proceedings in the sense that (while a care order in force) it remains open to the court to vary (or in some circumstances review) any such order. What is required by s.86(1) is that there is a jurisdictional nexus between the “contact” application and a child in need of care and protection. The section should not be interpreted as if read “is” at this very time the subject of proceedings but rather as already is.  Such interpretation promotes the purpose and object of the Act.

Support for this intended meaning is found in the l997 reform proposal (recommendation 4.26) - “The Court should have the power to make orders for contact where parental responsibility is reallocated by the Court” and draft -“The Court may, at the time of making the order or on application by any person subsequently….” etc. 

On ‘application’

S.86(1) requires that a contact order is made on “application”. Where an application for a contact order is being determined along with a care application, usually no formality (such as the filing of a separate written form of application and supporting affidavits) is insisted on. If a care plan (reg.l2(3)(c)) states that contact arrangements require an application for a contact order, this is usually be treated as an application being made by the Director-General for that purpose.

Made by “a party”

Provided the application is made by a “party”, a contact order can be made for the benefit of other persons coming within s.86(1) (ie., parent, relative or other person of significance to the child—s.87 might need to be considered). If no party makes application for a contact order then no order can be made. Similarly, an order denying contact cannot be made without application (although a prohibition order may be made under s. 47).

Order Allocating Parental Responsibility for “Contact”
What is the effect of not making a contact order? Where a child is placed under the parental responsibility generally or “contact” is allocated to the Minister (or another person) as an incidence of parental responsibility but no contact order is made the Minister (or other person) has all the powers, duties, responsibility and authority (s.3) to make decisions respecting the child, including contact. Where however, a contact order is made by the court, those powers/duties of parental responsibility are exercised consistently with the terms of the contact order.  This is the only example that comes to mind where a court’s decision has the effect of overriding the Minister’s authority in a matter of the exercise of parental responsibility. 

The Importance of the “Contact” Decision
Decisions concerning “contact” orders in a care and protection setting, pose a particular challenge for the court.  It was not until l987 that the Children’s Court was given jurisdiction in care proceeding to make a contact order and this limited to during periods of adjournment. 

While it is a principle of the current legislation that there be a continuance of a relationship between a child in out of home care and the child’s natural family, the safety, welfare and well-being of the child is the overriding consideration. There can be a tension between these two principles. Even if the desirability of “ongoing contact” is a matter of common ground between the parties, the translating of this principle into the specifics of a workable arrangement that can be evidenced in terms of a court order, can be a difficult task. Similarly can be the difficulty of integrating “contact” into the broader future planning for the child. The varying interests of the child and many other persons must be taken into account if a contact order is to work satisfactorily over the longer term as this necessarily requires the co-operation of all persons involved in the process.

There appears to be a lack of core research data in this area.  Even expert evidence offered is often quite general in nature and not greatly helpful. 

It is important that any decision concerning the making of a contact order be based on adequate, relevant, current and specific information.  Often such information is not available. At the outset of proceedings the court has a deficit of reliable information concerning the parents and the child. As care proceedings reach their finality the court may have been deluged with material but little that is “contact” specific.

Contact arrangements (whether determined judicially or administratively) have a very real potential to impact on the future welfare of and planning for the child. They affect members of the natural family and foster family. They operate potentially over many years. Contact arrangements are a crucial component of restoration. Satisfactory contact arrangements are argued to be a preventative factor to foster care breakdown.  A contact order may be the only effective means of ensuring contact between siblings in care (but in separate placements) over the longer term.  A contact order impacts on the legal authority of the Minister (or other person) exercise of parental responsibility. It has significant resource implications. In short, it is a very important decision.

Interim Contact

This paper is directed mainly to issues concerning “contact” in the context of a final order, however I diverge briefly to touch on “contact orders” made as an interim order. The circumstances of the child’s removal into care, will invariably dictate that a cautious approach be taken to interim “contact”. A phrase I sometimes use is - “you will never know less about this case than you do today”. An interim care order may be made under either s.69 or 70 and regard had to the principles in s.9.  Resort to the “status quo” principle for children placed under the parental responsibility of the Minister, is unhelpful. The precise relationship between the court’s powers in s.69, 70 and 86 is somewhat unresolved. 

I would caution against the making of a proliferation of interim contact orders in favour of numbers of family members. Often such persons have had limited direct involvement in the child’s life before the child’s care was assumed. Multiple interim orders for contact can be difficult to administer, may be confusing for the child and disrupt the child’s adjustment into a temporary placement.

Interim contact orders are commonly required to be supervised.  The requirement that consent of the person who is to supervise contact must be given before an order can be made is often the factor determining the frequency, duration and location of contact.

Circumstances of the individual child is to be considered 

The balance of experience and research is that children in out of home care benefit from continuing to have a relationship with natural parents, siblings and other family members.  It is inevitable that the “relationship” between parent and child will be different following a decision that the child be placed in long-term out of home care. Caution should however be exercised in drawing from this generalisation of the benefit of contact to children, an such assumption of benefit of a particular child or in assuming that “more is better”. 

Although contact is sometimes referred to as being a “right” of the child, policies of the Department and agencies in past times seem to have resulted in similar outcomes despite claims that cases were determined on their individual merits. Whether or not this impression is historically correct or not, s.9 clearly requires that the principles of the Act are to be applied to the circumstances of the subject child and not children or families in general.   

The need for a child-by-child approach (as opposed to one of general policy) was  emphasised in the English decision of Berkshire County Council v. B (l997) l FLR l7l (taking from the headnote in l997 Fam.Law 234) “While local authorities are entitled to have a general approach based on their appreciation of what is, in general, best for children, they have a statutory duty to make decisions in the interests of the individual child in their care, and cannot approach decision making in any particular case as if it were governed by general principles alone”.

Contact May Assist Stability of Foster Placement
Maintaining the stability and security of the child’s out of home placement is vital in meeting the child’s physical and emotional needs. Whether contact with the natural family has been a benefit or impediment to the stability of foster care has been a contentious issue. The “benefit” argument seems to have prevailed. And contact appears to be a protective factor both for the child’s emotional well-being and stabilising the placement. The l992 Report of the Committee Reviewing Substitute Care Services (the “Usher” Report) states (p.67)-

“The research is overwhelming that the child’s continued contact with the biological family in some form or another is in the child’s interests, even where it is necessary for the child to live in alternative accommodation and care.  It confirms for those with an understanding of children and young people that for those who are in care and removed from their parent(s) physically, and, regardless of the ‘perfection’ of the placement, they remain always in their minds.  The importance of biological family contact is confirmed by research which shows fewer placement breakdowns where there was frequent access to parents and family links, and that there is not necessarily a conflict between family contact and a secure, ‘permanent’ placement.”

Similar sentiments are expressed in the judgment of Simon Brown LJ in Re E (A Minor)(Care Order:Contact) l994 l FLR l46 at page 154-5:

“..contact may well be of singular importance to the long-term welfare of the child: first, in giving the child the security of knowing that his parents love him and are interested in his welfare; secondly, by avoiding any damaging sense of loss to the child in seeing himself abandoned by his parents; thirdly, by enabling the child to commit himself to the substitute family with the seal of approval of the natural parents; and, fourthly, by giving the child the necessary sense of family and personal identity. Contact, if maintained, is capable of reinforcing and increasing the chances of success of a permanent placement, whether on a long-term fostering basis or by adoption”

Despite their own experience of poor parenting, children often retain a strong sense of loyalty to their natural family. A child placed in foster care may feel disloyal to the natural parent if happy in the care of others and wishes to remain there. This sense of disloyalty can impede to the child’s willingness and capacity to form necessary attachments with the foster family. It is a very good thing for the stability of the placement if the child feels that he/she can go to the foster placement and form these new relationships, with the approval of the natural family.

Research confirms a tendency for placement breakdown to be associated with low levels of parental contact (“Significant Harm, Unravelling Child Protection Decisions and Substitute Care Careers of Children”, Elizabeth Fernandez p.192.) 

Contact Not to Undermine Care Arrangements
A negative involvement of the natural family, via contact, can have a very real potential to de-stabilise a placement and thereby undermine the protection that a care order is aimed at ensuring. This can occur in a number of ways.  The child may be emotionally distressed during (before and after) contact. This will place extra demands on the resources of the foster family. The anxiety of the carer (created by the child attending contact) may place at risk that ability of the carer to cope. 

Contact will likely be a negative experience for the child if imposed contrary to the child’s expressed wishes. The child may feel pressured by a parent to provide negative information about the foster family (in order to support a complaint by the parent to the authorities) or influence the child against wishing to continue in the placement.

The negative experience of contact must not be allowed to de-stabilise or endanger the care arrangements for the child. (see Re B (Minors)(Care: Contact: Local Authority’s Plans) (l993) l F.L.R.543 at 55l or disturb the child’s care (Re E (A Minor)(Care Order:Contact) above at 149 and l54.

“Continual criticism of the new carers or messages about expecting the child soon to be return home are highly damaging to any growing sense of commitment to the new place.” (“Determining the Level of Birth Parent – Contact for a Child Placed Away from Home” (l999) Fam.Law 467 at 469).

Contact and Abuse (Including Sexual Abuse)

Allegations of sexual abuse are an area in which considerable caution should be exercised before making an order permitting contact (even if supervised). Complicating factors in any such decision can be unresolved criminal charges, bail conditions, apprehended domestic violence orders, the pressure child victims often feel under to retract true allegations (child sexual abuse accommodation syndrome) and the often accompanying odd relationships between family members. An older child may also be a potential prosecution witness. 

Supervision may protect for the child against a repetition of such abuse but the contact itself may exacerbate the emotional damage to the child through the child being brought into the presence of the abuser.

Contact and Domestic Violence
Contact conducted under unsafe conditions may place a child (and any supervisor) at risk of physical harm.  A child can be placed at risk if parents exercising contact together become violent between themselves. More commonly, the child may be exposed to emotional abuse, intimidation or other manipulative conduct by the contact parent. It is important that “contact”- the aim of which is promote the welfare of the child, is not subverted by the contact parent’s intimidation of officers or that contact does not through “system abuse”, perpetuate the consequences of past abuse. 

Where there has been a history of domestic violence as between the parents (but not directly to the child) the emotional effects on the child are frequently downplayed or unrecognised.  Too much emphasis can be placed on ensuring the physical safety of the child alone when an order is being considered.  It must be remembered that a child may be far less able than an adult to deal with the emotional legacy of having witnessed domestic violence.

Seeking undertakings from a parent that there be no violent or threatening behaviour while exercising contact is a start but may give only a minimal level of protection. Persons who perpetrate violence often avoid taking or minimise responsibility for their own physical and verbal aggression towards others. Aggression may be such an entrenched part of the person’s character that if a heated situation or other frustrations occur, the person’s self-control may be so lacking that any undertaking will be ineffective.

A response (and one possibly having greater long term benefit) is for ongoing contact (or a resumption of contact) to be linked to attendance by the parent at a suitable anger management course. The purpose of such a course would be both to assist the parent to manage his/her own aggression and also to come to understand the adverse effects of such behaviour on a child’s development.  An acceptance by the person of responsibility for past violent behaviour should be a base line requirement. If the parent lacks insight into his/her own violent behaviour, then he/she is unlikely to be able to either modify such behaviour or assist the child to adopt a different role model.

It has been suggested that where there is a history of domestic violence that the child has memories of, the child’s wishes should be given more weight than in other circumstances where no real reason for the child’s resistance to contact is apparent (“Domestic Violence and Child Contact Arrangements” (2003) l7 Australian Journal of Family Law p.l23).

Risk of other Emotional harm

Putting aside violent, threatening and other manipulative behaviour, a child can also suffer emotionally where a contact parent is unreliable in attending of becomes “disengaged” from the process. The adverse emotional effect on a child being repeatedly disappointed should not be underestimated. Some parents are so chronic in their indifferent attendance at contact (even allowing for their own often disorganised lives) that their be conduct could be properly be regarded as emotional abuse. 

To counter this unreliability, the court should make it a requirement that contact arrangements be confirmed by the parent at a fixed period ahead and in the absence of such confirmation, contact does not occur.  

A parent can be discouraged from attending contact because of their own feelings of distress and guilt, resentment against authorities or because he/she cannot handle the distress of the child. This withdrawal from contact or unreliability can in turn reinforce officers’ already unfavourable impression of the parent’s parenting capacity and commitment to the child. 

“Short term pain - long term gain”

Even under optimal circumstance, contact with the natural family can rekindle in the child powerful and painful emotions of ambivalence, divided loyalties, abandonment, loss, sadness, anger and grief, and these emotions result in acting out and regressive behaviours or depression.  Some distress in a child in connection with contact is not uncommon.  In the context of a divorce or separation, short-term distress is sometimes viewed as acceptable because of the perceived ‘long-term’ advantages to the child in maintaining a relationship with each parent.  

In the context of children who are placed in long term out of home care without prospects of restoration and who are already emotionally damaged, such a strategy is at best questionable and should generally be rejected.  The better course may be to cease or reduce face-to-face contact, offer reassurance to the child through indirect means such as letters, phone calls, keep the matter under review and consider resuming contact when the child is more emotionally resilient.

“In divorce situations the children have a permanent and positive parental figure already established within their lives, and this gives a foundation from which to cope with transient distress.  When a child is with an alternative family the solidity of positive parenting has to be established, and in such circumstances distress becomes a very powerful marker of the appropriateness of the arrangement, rather than an obstacle to be overcome in pursuit of a higher goal.” (“Determining the Level of Birth Parent – Contact for a Child Placed Away from Home (l999) Fam Law p.467).

Addressing “Contact” Issues within a Placement Hearing

All parties often wish a “placement” hearing to bring a conclusion to all outstanding issues including “contact”. This is understandable. Unfortunately “contact” often is focused on as a contested “placement” hearing reaches (or has reached) a conclusion. Contact can appear to take on the colour of a “fall back” position –something for the natural parent to “cling onto” or to be used as a “springboard” for future attempts at restoration. 

The making of an order for out of home care for a child without the prospect of restoration is a difficult thing for parents to come to terms with and where their future active role in the child’s life is defined through contact.  Theirs can be described as a role for which no script has been written. Most parents whose children are placed in care wish to continue to play a role in their children’s lives but that role is a ill-defined one when the child will be in long term out of home care.

Even with the best of good will, it is a little unrealistic to expect parents involved in a contested care placement hearing to be concurrently giving their close attention (and in a spirit of co-operation) to the most suitable contact arrangements in the future. Other parties and their lawyers may also have difficulty in maintaining a focus on the distinct issues involved.

In cases where the child is to be placed within an “extended family placement”, the atmosphere of the litigation may lead the court to receive a distorted snapshot of the family relationships. Family solidarity in the face of the perceived risk of the child going into care may rapidly dissipate when the parties face up to the reality that a contact order forces on all of those involved an ongoing relationship between them and a significant personal commitment of time and other resources.

The legislative requirement that a “contact” order be determined upon its own application requires the court to give separate and distinct consideration to it. 

While in many cases the issue of contact can be dealt with within the context of a “placement” determination (and a further adjournment may only raise false hopes of the parents and delay long term placement decisions). Occasionally however, it may be preferable to adjourn the contact application for a limited period to enable the parties to refocus their attention and marshal their evidence on the issue of contact.  The court may be especially assisted by this approach where the state of the evidence is clearly deficient.

Whatever decision the court reaches, “contact” is not going to work for the interests of the child over the longer term without a common understanding of its purpose and a basic level of co-operation among all adults concerned in the contact arrangements. 

Perceptions of the Nature of Fostering may influence the perceived role of contact
The importance that one places on the maintaining ties with the natural family for a child in long term care, may be influenced by the way in which one views fostering itself.  The ideological divide that I propose to touch upon only briefly, is discussed in an article “Contact Between Parents and Children in Long-Term Care: The Unresolved Dispute” (1990) International Journal of Law and the Family 97 at 102 (this article itself draws on an earlier one by L. Fox “Two value positions in recent child care law and practice” (l982) l2 Brit J. Social Work 265).  

The competing positions are labelled as “kinship defenders” and “society as parent” protagonists.   “Both groups use the language of child welfare but their explanations and practices reflect a very different understanding of the role of parents in relation to child welfare”.

The “kinship defenders” – stress the value of parental authority, emphasize the importance of the concept of identity to an individual’s healthy development and link this to contact with the family of origin - the notion of inclusive fostering places value on continuing access and does not require its termination to ensure stability for children – access has a purpose of facilitating rehabilitation both by showing a parent’s commitment to a child in care and by maintaining a close parent- child relationship.

The “society as parent” group conversely – consider the State has an important role in controlling parenting and rescuing children; that it is the psychological parenting figure who is important but that there should be only be one fixed set of parent figures.

In the former group, fostering is seen as fulfilling a functional role by providing a service on behalf of the State to the child and natural family until the child is restored. The latter group would view fostering as the means of meeting the child’s need for a parent figure and with whom the child can have a strong and enduring attachment. 

These groups would fall at the different extreme ends of a spectrum of opinion. A third “pragmatic” groups accepts elements of each earlier groups but is more aware of the need for different approaches in individual cases and more concerned with matters of detailed practice than of principle.  Legal submissions to the Children’s Court most commonly follow the “pragmatic” approach although elements of the other two approaches also but less commonly feature. 

Four Models of Contact
Following upon the research of J. Fox (above) four theoretical models of contact are presented Simon C Jolly (“Cutting the ties – the Termination of Contact in Care” (l994) Journal of Social Welfare and Family Law p.299). These being the rehabilitation model; continuity model; disruption model and deterrence model.

Again, I only describe these models here briefly.

Rehabilitation model
Here the function of contact is to facilitate the resumption of care by a parent. When rehabilitation (restoration) occurs (as is the objective of contact), the transition from care will then be less stressful for the child. Contact allows the parent to develop caring skills gradually. Contact can be used to assess the abilities of the parent and for social workers to “teach” caring skills to the parent.  Contact keeps alive the possibility of the separated parent resuming full-time care. In summary, contact under this model is a means to an end.

Continuity model
This model is close to Fox’s “kinship defenders”.  Where restoration is not an objective, contact benefits the child and parent by supplying emotional security through the continuance of that relationship. Contact can help create a sense of identity for the child. “As the child grows older, such contact may provide a crucial link to the past, as well as a sense of (his/)her own background and root. Whilst it may be very difficult for the child to accept that the parent can no longer care for her (for whatever reason), she may be able to accept the reasons for this more easily through contact”(p.301).  Contact is an end in itself.

Disruption model
This model argues that whilst contact is desirable when restoration is an objective, if it ceases to be so then continued contact with the non-caring parent creates confusion, uncertainty and disruption for the child. Stability for the child is what is important and the social parents should replace the natural parents entirely.  Non-rehabilitative contact may create confusion for the child and worry in the child’s mind of removal from the new carers.

Deterrence model
This model is developed within the context of the English legislation that provides for orders  “freeing ” children in care for adoption.  The concern that this model addresses is that potential adoptive parents will be deterred from adopting by the prospect of having to accommodate continuing contact with the natural family.

In care proceedings both the “rehabilitation” and “continuity” models are used as a justification for the making of contact orders. The “disruption” model is sometimes used to justify the restriction or termination of contact.

When should the court make a contact order rather than leaving the matter to Ministerial decision?

This is a vexed issue. A starting point is the principle in s.9(d). This principle may be given effect either by a contact order or the Minister (or person having parental responsibility) making decisions regarding contact.

The legislation makes no presumption that a judicial decision (by way of contact order) as opposed to administrative decision, is the preferred way of giving effect to the principles in s.9(g) 

The court is to receive information and assistance via a care plan which is to outline the future arrangements for contact between the child and his/her parents, relatives, friends and other persons connected with the child. This requirement ensures the court has a basic level of information but it is also intended to ensure that the court considers contact in the context of comprehensive case planning for the child rather than as a discrete issue. Such an approach is commendable.

As I heard an experienced Family Court Judge once say – “courts like making orders” and there tends to be distrust in leaving the issue to be resolved administratively. It is not an “all or nothing” issue. An administrative decision is always likely to come into play because a contact order only stipulates the “mininum” requirements concerning the frequency of contact and any contact beyond this is at the discretion of the person having parental responsibility.  It may be that the Court would be less often pressed to make what are for all practical effect “maximum” contact order, had the legislation made provision for a structured but independent mechanism (eg. mediation or arbitration) of resolving contact issues.

Distinct considerations apply where “contact” is a component of a plan for restoration of the child and where restoration is not a goal and the maintenance of contact is an end in itself.

Contact in the context of a Restoration Plan
A care plan that seeks to meet the objectives of permanency by restoration to the family requires a permanency plan.  The care plan is to address a number of matters including the time frame in which the objective of restoration is to be pursued and the goals to be achieved by the parents. Often a permanency plan will propose a progressive increase in the frequency of contact as the goal of full restoration approaches. Flexibility is an important factor here.  Contact arrangements that become out of kilter with pace of restoration are undesirable.  Where there is a restoration plan that sets out with some precision contact arrangements, I generally do not favour the making of a separate contact order.

Frequency of Contact where restoration is not a consideration

The purpose of this paper is not to attempt to lay down a standard of frequency (or “a going rate”) for contact for children in out of home care.  The decision must be based on the circumstances of the individual child and involves the weighing of a large number of factors and interests.

In an article (“Determining the Level of Birth Parent-Contact for a Child Placed away from Home” at p.468) (written in the context of “open” adoptions) the author presented a framework identifying factors (expanded on in the article) that may be helpful.  These being –

The purpose of the contact:

· as a preliminary to rehabilitation;

· to assist in a therapeutic resolution between parent and child;

· to maintain links between the child and the birth family to improve the child’s sense of identify.

The regulating factors:

· the child’s stage of psychosocial development;

· the level of attachment to the birth family;

· degree of co-operation by the birth family;

· engagement with, and commitment to, present carers;

· degree of abusive experience and ongoing emotional difficulties;

· child’s expressed wishes

Along with the above, the availability and attitudes of parents and carers, competing demands upon the child (eg. education/sport), the parent’s wishes and capacity to maintain a relationship over time and resource issues. 

Contact should have a clear purpose.  It may have more than one purpose and that purpose (or those purposes) may alter or be refined with the passing of time.  There will inevitably be problems in managing contact where there is a mismatch in the perceived purpose and expectations between the court, department, carers and natural parents.

I would cite from this article further only in respect of two aspects (shown in italics).  Firstly, “degree of abusive experience etc”-

“It is well recognised that children who have had neglectful or abusive experience can experience major psychiatric and behavioural disturbance. Any alternative care environment is faced with the challenge of responding to such disturbance.  If the child links the traumatic events with a birth parent, then being in contact with that person can influence the intensity of expressed distress and may add further to the psychological damage.

“… much of the emphasis in helping children overcome behavioural and emotional difficulties is upon providing a positive and consistent environment. Because alternative care has been established, it is likely that the birth family had been unable to provide such a setting, and so any contact arrangements must not inhibit the emerging feelings of being held and claimed…

“Neglectful or abusive experiences in the first years of life are likely to distort a child’s development in many ways, but most significantly in the context of this discussion in the impact upon concepts of family and being parented.  If the early years do not give a positive sense of being parented, then any alternative family setting not only has to deal with disturbances of emotion and behaviour, but also has to establish basic expectations of parenting within the child.” 

Secondly, “engagement with and commitment to, present carers”

“The purpose of all alternative care is to offer the most positive and caring environment for a child. All families are different, just as all children are different, and so the chemistry between and child and his alternative family is unique. The strength of bond which develops between them is a powerful factor in determining not only the sense of security that both parties will feel in the relationship, but also how much turbulence it can successfully survive.”(p.469).
How do contact arrangements evolve over time?

The research by Elizabeth Fernandez (“Significant Harm, Unravelling Child Protection Decisions and Substitute Care Careers of Children), of children in care (p.188) showed the most common frequency of contact was quarterly. For children in the sample (111) 15 had no contact in the past year, 7 yearly contact and a further 17 only half yearly contact. This represents roughly one third of the children in care. It is reasonable to assume this infrequency of contact is attributable to factors relating to the parent rather than there being a barrier to contact. Of this 1/3rd group, 2l were under the age of 6 years.  

Fernandez (p.199) refers to another study identifying the lack of contact for younger children.  The suggested reason is “the fact that such children enter care at a young age so that they have vague knowledge of their parents or life at home and may respond with indifference to contact with parents, and their perceived unresponsiveness may discourage parents from maintaining contact.”

The frequency of contact also had a tendency to drop off the longer the child remained in care and so “every effort should be made to maintain contact between parents and their children if restoration is a genuine goal for the child.” (Fernandez p.191). 

In reviewing a survey of parents of their feelings on visiting their children in care the major results were - sad = 29%, relieved = 21%; happy 13%; hopeful = 11%.  Parents then rated their perceptions of their children’s reactions and the major results were -  pleased = 39% ; upset = 33% and inhibited = 9%.  The comment is made “(p)arents seem more able to retain hope and to experience positive feelings during visits.  Children suffer more from child placement without contact than do their parents.” (above, p. l96). 

Another survey of 2000 children in care (Contact with a Child in Care and the Human Rights Act l998 (2001) Family Law 686) asked whether they get to see their family as much as they like? Of the 8-ll year olds – 37% yes, 52% no would like more, 4% no would like less. A different pattern emerged with older children. Of the 14-l5 year olds – 53% yes, 34% no would like more, 8% no would like less.

The picture that the Children’s Court is left with is of parents and family members strongly seeking very frequent (and sometimes quite unrealistic) levels of contact. If these studies represent something similar to the situation in this State at this time, then contact takes on something of a different complexion.  For a substantial minority of children there is no or only minimal contact with the parents (and very uncommonly with the child’s father). For these children the challenge may be to find ways of better engaging parents over the longer term. 

Any Parallel with Family Court Proceedings?

Submissions are sometimes made to the Children’s Court seeking contact orders that mirror family law proceedings. While the Family Court and the Children’s Court provide for the making of contact orders, and deal with children from disturbed backgrounds and with disturbed behaviour, with parents who are violent, addicted to drugs and/or alcohol and lead dysfunctional lifestyles, there remains important distinctions between the two systems.

In family proceedings the State provides the legal machinery in which the parents resolve their contact dispute. It is only if there is a failure in this resolution process that the court must decide (and generally as between the two competing position of the parents).  In “care” proceedings the State is exercising its coercive authority (and overriding the “rights” of each parent), albeit for the purpose of protecting the child who society recognised as a vulnerable citizen of the State with rights independent of the parent.

In “care” proceedings, if restoration to the natural family is discounted, the role of the child and foster carer becomes paramount and is the primary relationship to be supported for the duration of the child’s minority.

The objective of permanency is that the child will be placed with a carer (or family) (not being the birth family), and “as a result experience stability, security and a sense of belonging, in confidence that their needs will be met by parents who genuinely care for them as individuals, and with whom, barring unforeseen accidents, they will remain until they are adults – or longer, if they wish or need to” (Permanency in Child Care, B. Blackwell (l986) p.l0). 

Children in care are more likely, because of their history of family care, their removal from their parents and their time in foster care, to have disturbed attachments with their natural parents.  This will impact on their capability to benefit from the experience of contact with the natural family.  This history may also make it more difficult for the child to establish attachments with the foster family.

The natural parents capacity to utilise the opportunity of contact to maintain a good relationship with the child may be impeded by the parent’s own personal limitations (such as addiction, mental illness, lack of empathy etc).

The end result is that children in care may not experience the benefits of contact with the natural family in the same way or to the same degree as children, in the more common circumstances, of parents who have separated.

Resource Implications
Contact orders can have “resource” implications in a number of aspects.  Transport and a suitable place for contact to occur, has to be arranged. Supervision may be necessary. If contact can only be arranged during “officer hours”, this may limit the parent’s flexibility to seek or maintain employment.     

Except where there are informal “family” arrangements contact does have significant resource implications for the departmental officers. A contact decision can never be as simple as “what contact the parents and child wish to enjoy?”  Contact can place demands on foster carers, limit their ability to make their own plans and can potentially limit the opportunity to engage in other activities.   The foster carer may also have to deal with any emotional aftermath of the child and any regressive behaviour. These may become sufficiently serious to require professional advice or support for the foster family (such as by respite).

The physical demands and disruption on the child are of greatest concern when the child is very young. The court has an active role to play in bringing reason and common sense into play where some proposals for contact impose unacceptable demands on the child.

Conditions

While there is no express statutory power to do so, it is considered that the broad nature of the “contact” power by implication necessarily extends to enable the court to impose conditions on contact. Such conditions would include matters relating to the location of contact, transport arrangements, the duration of contact and persons who may or may not attend.  Similarly, conditions relating to the contact parent, such as that the parent is not to be affected by alcohol or drugs while exercising contact.

One mean of empowering children and to give effect to the child’s wishes and of participation in decisions concerning the child, is to make contact subject to the expressed wishes of the child.  This may only benefit older children who are reasonably assertive.  Less assertive children (or those somewhat torn by divided loyalties) may simply feel this as an added and unwanted pressure.  

Notations

A practice of adding notations to contact orders has become increasingly common. A notation is not part of an order. Notations can be very useful in “filling out” the expectations of the parties as to how the order will operate in practice.  This can be important where there are changes in officers allocated the case.

Is a later application for a contact order a variation application?

If no contact order is made at the time of determination of the care application but is later made (as I have suggested it can be) is this a “variation” application? The importance is that if it is a variation application leave is required and a significant change of relevant circumstances proved (s.90). The question is unresolved but it could be submitted that as the court has not previously ruled on the question of contact then the original order is not being varied.  

Conclusion
The task making of contact orders in a care and protection setting continues to be a challenging one for the court. I would liken a “contact” decision (whether judicial or administrative) to standing in the middle of a busy intersection of three cross streets trying to decide in which is the best direction to move. One street represents the wishes and interests of the child.  The second represents the willingness and capability of the parent to sustain an ongoing relationship with the child in care. The third represents practical and other contingencies – location, transportation, co-operation of carer, competing demands on the child’s time, availability of parent due to work commitments etc.

Too often the flow of a contested contact hearing moves directly from an acceptance of the principle of encouraging a continuing relationship between child and the natural family to an argument about the frequency of contact.

Overlooked during this discourse are the two vital questions the court must address. Firstly, what is the purpose of contact?   Secondly, how does any contact arrangements relate to other aspects of planning for the child?  In the absence of a resolution of these questions any contact order (or Ministerial arrangements) is very likely to give rise to confusion between the persons involved of the ultimate objective of contact.  Confusion and misunderstanding is not a sound basis for encouraging the co-operation between the adults that is inevitably necessary to make contact work for the benefit of the child. 

Overlooked even more often (and accepting that the court has a limited role to play here) are questions concerning the quality of the contact experience for the child.

Contact is a very important matter for it impacts on the life of the child, foster carers, natural family – it is demanding of the time and personal resources of the persons involved - it has significant administrative and resource implications for departmental officers.  The outcome of any order is more likely to be successful if all these interests are taken into account and if the persons involved feel they have a “stake” in the arrangements working satisfactorily.  For a minority of children the disengagement from the contact process by the natural family (especially fathers) is a concern for it leaves such children especially vulnerable if they also have a pattern of breakdowns in their placements.

There is always likely to be a tension in giving effect to the principles in the Act to provide for ongoing contact between a child in care and the natural family while giving paramountcy to meeting the child’s emotional, other welfare and permanency needs. Whether this is best responded to through administrative or judicial determination remains a contentious matter the resolution may necessarily lie with the circumstances of each individual child. Further research is needed. Satisfactory links with the natural family seems now to be accepted as a matter associated with the happiness of the child in foster care and the stability of the foster placement but contact arrangements need to be kept under regular review. 

The Children’s Court needs to be open and responsive to such reviews and to be flexible in adjusting its contact orders with the urgency and in a manner that the child’s developing need require.
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