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My experience in care proceedings, both prior to and after being appointed as a magistrate, is that the real issue for many parents is how much contact will they have with their children.  This may not have been easily verbalised, nor in fact stated. It becomes clear when the majority of instructions and argument centres on this issue rather than having the child returned to the parent.

In the alternative, while the parent may acknowledge that the child or children will not be returned to them in the immediate future, it is also their central concern as to contact with their offspring until the final hearing.

The Act

Section 86 of the Children and Young Persons (Care and Protection) Act 1998 states 

86   Contact orders
(1) If a child or young person is the subject of proceedings before the Children’s Court, the Children’s Court may, on application made by any party to the proceedings, do any one or more of the following: 

(a) Make an order stipulating minimum requirements concerning the frequency and duration of contact between the child or young person and his or her parents, relatives or other persons of significance to the child or young person, 

(b) Make an order that contact with a specified person be supervised, 

(c) Make an order denying contact with a specified person if contact with that person is not in the best interests of the child or young person. 

(2) The Children’s Court may make an order that contact be supervised by the Director-General or a person employed within the Department only with the Director-General’s or person’s consent. 

(3) An order of the kind referred to in subsection (1) (a) does not prevent more frequent contact with a child or young person with the consent of a person having parental responsibility for the child or young person. 

(4) An order of the kind referred to in subsection (1) (b) may be made only with the consent of the person specified in the order and the person who is required to supervise the contact. 

Preliminary points of interest

Section 86 allows the court to make contact orders at any time, including on an interim basis. However, it is important to note that the Section does not apply to an Emergency Care and Protection application.

What was meant by “the subject of proceedings before the Children’s Court” (subsection (1)) was discussed in In the Matter of Jackson 29 October 2003 referred to in 2003 CLN 9.  In particular Magistrate Mitchell stated

“The Act does not specify whether, in speaking of proceedings, it is referring solely to current proceedings or whether, for the purposes of Section 86, “proceedings before the Children’s Court” includes completed proceedings.” 

It is also interesting to note that sub-section 3 states any order stipulating a minimum requirement does not prevent more frequent contact with the child with the consent of the person having parental responsibility. 

It is further worth noting that the parent must consent to an order being supervised, as of course must the person required to supervise the contact (sub-section 4). While the Act is silent upon it, experience shows that if the Department, Separate Representative or other party is requiring supervised contact and the Court is of the opinion supervision is necessary, the failure of a parent to consent will in all probability mean no contact occurs.

What is contact?

“Contact” is not defined in Section 3 of the Act. There is also no guidance to be found in the Family Law Act, as any “definition” is circuitous at best. 

The Macquarie Dictionary defines “contact” as 

the state or act of touching or meeting of bodies; immediate proximity or association.

Macaskill, in the article “Safe contact? Children in permanent placement and contact with their birth relatives” (2002) defines “contact” as ranging from exchange of letters annually, swapping photographs, infrequent supervised visits to infrequent or frequent meetings which can be either supervised or informal.

Contact prior to final orders or where no out of home care order is to be made

Where final orders are being sought, contact should occur. The level of contact is often a hotly contested issue particularly in the early days of an application. The factors that should be considered include:

· the age of the child, 

· the bonding and attachment of the child to the parent prior to proceedings 

· the wishes of the child

· the location of the child relative to the parent 

· the progress of contact to date, 

· and the myriad of individual features that your particular case may point to as being relevant.

Where restoration is being contemplated, contact should be on a graduating basis from, say supervised to unsupervised to overnight. At what pace such a graduating regime should take depends on the above factors together with the length of the period before full restoration occurs. 

Contact and out-of-home care – the Barnardos view

The Department of Community Services often relies upon outside agencies, such as Barnardos, to attain long-term permanent carers for children removed by the Department.

The views of Barnardos were expressed in 2003 CLN 4, published in April 2003. No individual or named group has admitted authorship of the article. However, it is worth being familiar with this article, as the principles are those used by the Department in its recommendations as to Final Contact orders in particular. 

The article stated

For children in permanent out of home care, contact must be set at a level, which does not interfere with the child or young person’s growing attachment to their new family. A child’s attachment to their new family and their potential for future stability can be placed at risk by too many visits.  Unrealistic visitation plans can jeopardise the child’s chances of permanency as it can make finding and keeping a new family extremely difficult.
Further in that paper it was stated

Minimum contact should range from contact via information for tiny infants who have never lived at home, to two visits for pre-schoolers and four visits per year for those children at school age.  Those young people who come into care at adolescence, or who have had multiple placement breakdowns, need to be advised and supported to arrange their own level of visitation.
Contact and out of home care – the Children’s Court Clinic’s view

It is worthwhile considering whether an assessment by the Children’s Court Clinic should comment on the effects of allowing or denying contact by a parent to the child. In addition, the Clinic can provide valuable assistance in recommendations to help ensure contact is successful for both the child and the parent. My experience has been that the Clinician can offer meaningful observations that can assist the Court in deciding the level of contact. 

I understand the Children’s Court Clinic is in the process of preparing its own evaluation and recommendations as to contact, and I would view this with some interest.

An example of the Clinic’s approach, to which I was referred, is of the child L. At the time of court proceedings, L was 12-18 months old. L was originally removed from her mother’s care due to concerns raised by the mother’s psychiatrist about the mother’s capacity to care for L.

At the end of a 5 day hearing, the magistrate ordered parental responsibility to the Minister, but with L being placed with the mother at the Charmian Clift Cottages. Regrettably, after 3 ½ months, the mother asked the paternal grandparents to resume care of L (the paternal grandparents had been the carers from the first removal from the mother’s care.)

The bonding and attachment of L to her mother was described as follows:

“L was clearly angry with her mother. When she first saw her mother her face fell, she looked very sad and she averted her head. She rejected her mother’s attempts to cuddle her, wriggling away and holding out her arms for her grandmother…This seems to be the normal reaction a child would make to sudden abandonment by a caregiver…This behaviour is a mark of L’s capacity to form attachments, and points to a strong preference to her mother…Her behaviour to her mother is best construed as righteous indignation: she had come to enjoy and rely on the constancy of her mother’s loving care over the previous three months and then her mother let her down by leaving suddenly.”

There were also issues as to the mother’s unresolved abuse of alcohol, and that this impaired her ability to consistently prioritise L’s needs over her own.

“L was doing well emotionally in her mother’s care, but the mother lacked the commitment to overcome her drinking problem…The mother clearly loves her child and L is attached to her mother. However, feelings of affection are not sufficient to meet the needs of a young child.”

“Although the mother says she is now willing to attend D&A Rehab program, it is not in L’s best interests to be returned to her mother’s care at this time. Continuing contact is very important for L however.”

The Clinician discussed the need to ensure L was not constantly involved in access visits, involving the father, mother and maternal grandmother. Then discussed:

“It is important for children’s identity formation and psychosocial adjustment to know their parents as they really are, rather than idealize or demonize them in fantasy. Only access can do this. At times contact may be emotionally fraught or disappointing to the children, which makes access visits disruptive and burdensome for foster parents who may understandably wish to minimise access. However, it should be remembered L has 2 parents and an uncle who suffer psychiatric disorders…research clearly indicates that the thinking of individuals who are prone to mood disorder is characterised by pessimism and beliefs in their own helplessness… It is very important that L does not feel helpless and hopeless in her family situation, thinking from a young age that what she wants makes no difference. Having formed an attachment to her mother, she should be helped to sustain it. Having been disappointed by her mother, she should be given every opportunity to express her anger to her mother by rejecting her. Her mother should show she is hurt but keep coming back until she is forgiven. Keeping them apart will make L feel little and powerless.”

The Clinician made recommendations of contact of L to her mother, as follows:

· Contact should be extended for 3 to 5 hours, unsupervised,

· A proviso was added that contact was to continue as long as the Mother was stable on medication and sober

· Contact was to be preferably on a weekly basis, but at a minimum fortnightly. 

· To remove the antagonism that may build up if it was not already present, handover was to be on a neutral ground.  

· There was also a recommendation that more frequent contact be informally arranged. 

Attention of readers is also drawn to the Clinician’s findings as outlined in Magistrate Mitchell’s decision of In The Matter of Helen mentioned below.

Contact and out-of-home care – an alternative view

I have been referred to a paper by Dr Clare Sturge in consultation with Dr Danya Glaser (September (2000) Family Law Article). The paper was written for family law proceedings, which usually involve contact by a non-resident parent where the child resides with the other parent. This is obviously not always the situation in care proceedings. The paper also concentrated on the issue and impact of domestic violence and how this is to be taken into consideration by a court for the purposes of setting a contact regime. However, even with these limitations, there are some useful aspects for consideration in care proceedings.

The following aspects of the article are of interest for the purposes of this paper.

· Decisions about contact must be child centred and relate to the specific child in his specific situation, currently. Every child has different needs and these also alter with the different needs at different stages of development. The eventual plan for the child must be the one that best approximates to those needs.

· Decisions must involve a process of balancing different factors and the advantages and disadvantages of each. This includes contact verses no contact and whether to accept or go against the wishes of the child.

· As to the benefits of contact, the capacity of the parent to understand and respond appropriately to the child’s needs is central. The benefits include

· Warmth, approval, feeling unique and special to a parent

· Extending experiences and developing or maintaining meaningful relationships

· Information and knowledge

· Reparation of distorted relationships or perceptions.

· Risks are said to include

· Escalating the climate of conflict around the child which will undermine his general stability and sense of emotional well-being

· Tugs of loyalty 

· Continuation of unhealthy relationships, for example inappropriately dominant or bullying relationships, or controlling relationships

· Undermining the child’s sense of stability and continuity by deliberately or inadvertently setting different moral standards or standards of behaviour. This can affect a child’s understanding of right and wrong and/or give the child the means to then challenge or defy his carer

· Experiences lacking in endorsement of the child as a valued individual, eg, where little or no interest is shown in the child himself, or contact where the parent is unable to consistently sustain the prioritisation of the child’s needs.

· Unreliable contact in which the child is frequently let down or feels rejected, unwanted and of little importance to the failing parent. This also undermines a child’s need for predictability and stability.

· Where a child is continuing to attend contact even though expressing a view that he doesn’t want the contact can make the child feel undermined, as someone is his own right whose feelings are considered and heeded.

· Where the child is adamant he does not wish to see his parent

· The child must be listened to and taken seriously, taking into consideration his age and level of understanding.

· Going against the child’s wishes must involve

· Looking at the indications that there are prospects of the child changing his mind as a result of restorative work. For example where there is some ambivalence such as an adamant statement of not wanting to see the parent accompanied by positive memories of that parent

· Consideration of the affect on the child of making a decision that appears to disregard his feelings and wishes.

· Where there is a strong bond between the child and parent that is a good reason to continue and promote contact as a failure to do so will be an emotional loss for the child and much more likely to be experienced as an abandonment or rejection.

· The potential detriment to the child of having no direct contact with a parent includes

· Loss of opportunity to know the parent first hand; loss of information and knowledge that will go towards the child’s identity formation. Children can have genetic fears – that he will end up just like the parent and the reality of who their parent is can be helpful

· Loss of opportunity to know grandparents and extended family. However, this can be overcome with separate contact orders not involving the parent

· Loss of that parent if the child has a positive relationship with him/her. Continuity can also be important

Circumstances taken into account in a contact order with a child place in out of home care

The Judgement of Magistrate Mitchell handed down 29 January 2004 In the Matter of Helen  (2004 CLN 2) deals with these issues.

In that decision it was clear that the child should be placed in the parental responsibility of the Minister until she was 18 years of age.  The issue was as to contact. To assist the court, there was a Children’s Court Clinic report. The main points of this report can be summarised as follows:-

· It was noted that the child had formed a very close attachment with her foster parents and their child. However, this placement was not anticipated to continue.

· The child also expressed a desire to be re-united with her mother in the near future.

· The child exhibited a keen interest in seeing her mother for extended supervised day visits during school holiday periods.

· Contact visits observed by the Clinician included the following observation: “Helen was keen to give her mother a self portrait that she had drawn for her mother to hang up at home as a reminder of her love for her.”  It also stated “Several times during their seated conversation Helen would rise and give her mother a spontaneous hug around the neck.”

Magistrate Mitchell noted 

“Far from accepting the view that continued exposure to and involvement with the mother might distract Helen from the business of settling down and forming useful and affectionate attachments to foster carers and others in such new placement as the Minister might provide (the Clinician) told the Court that, in his opinion such future placement is likely to be undermined unless there is sufficient mother/ daughter contact and unless it is recognised that Helen comes to a new placement complete with a number of characteristics including a strong primary attachment to her mother.

Interestingly, this decision dealt with the paper “Establishing permanency for children” published by Barnardos Australia.  Magistrate Mitchell stated

(Barnardos Australia) could not consider a referral where there was a fortnightly level of contact.  It is difficult not to feel that perhaps (the out of home care worker) was mistaken in what she understood Barnardos to have told her.  Given the sentiments expressed in Barnardos paper…about the need to give individual consideration to the appropriate level and type of contact in each case, there surely cannot be a one size fits all policy adopted by so prominent an agency.

The Department’s case was for contact to be supervised for a minimum of two hours on six occasions per year together with at least one monthly telephone contact. The mother, on the other hand, sought face-to-face contact for a minimum of three hours on each alternate Sunday or, after a period of two months from the date of the orders, to six months on one Sunday per month.

The principle opposition to the contact proposed by the mother for the Department arose out of a fear that Helen would be hard to place and it would be difficult to find an agency prepared to take on the task if she was allowed that sort of contact regime.

This case discussed the dichotomy of setting a contact regime, which suited unknown long-term foster carers, set against the failure to recruit a carer until a court had made final orders.

The approach suggested in Helen’s case as being appropriate could be coalesced as follows:-

· The court needs to identify the range of contact arrangements which will properly answer the needs of the individual child, taking into account his age, development level, background, attachments, life experiences, personality, talents, emotional resilience, deficits and wishes.

· When the appropriate range has been identified, the court should consider the safety of the child, the circumstances, which brought him into, care, the fitness and willingness of the parents to co-operate in the contact process and the degree to which the parents might support the child in the placement or act to undermine it.

· If the details of the placement are known or can be predicted with reasonable certainty, the court should consider the circumstances of the placement and the needs of the foster carers.

· If it is argued that the scarcity of viable placements and the difficulty of recruitment of foster carers should influence the court, that influence should apply only where there is compelling evidence as to the unavailability and only where the level of contact proposed falls within the range of contact choices which the court can still regard as an appropriate response to the child’s needs.

Contact orders made after the finalisation of other orders

In In the Matter of Jackson (2003 CLN 9) Magistrate Mitchell found the Court has power to deal to finality with different aspects of parenting at different times.

In Jackson the mother was in jail at the time final orders for parental responsibility to the Minister were made “in relation to all aspects of parental responsibility except contact”.

Magistrate Mitchell stated

“The issue still to be decided relates to Jackson’s future contact with his mother...and the threshold issue which has arisen is whether the Court has power to deal to finality with different aspects of parenting (in this case, contact on the one hand and Parental Responsibility for all other aspects of parenting on the other) at different times”.
Later it was further formulated

“It appeared preferable to defer making final decisions with regard to (contact) until (the mother’s) release from custody rather than to leave them undisturbed or to try to deal with them at the most unfavourable time while she was at the huge disadvantage of being incarcerated.  At that time, it seemed to me that to proceed immediately to Final Orders with regard to contact posed special difficulties to say nothing of the risk of putting Jackson’s mother and his long term carers to the uncertainty and inconvenience of further litigation.”
It is also commented in relation to this case, of interest in this paper as follows:-

”Section 86 provides power to make orders for contact and to determine some of the details of that contact as to frequency, duration and whether or not contact should be supervised.  The power is quite limited in a number of areas.  It is the minimum requirements as to frequency and duration of contact that may be specified by an order.  Only with difficulty if at all can the Court prohibit extra contact over and above the minimum contact provided in the order.  An order for supervision requires the consent of the supervisor...there must be an application for contact by a party to the proceedings and...the child must be “the subject of proceedings before the Children’s Court”.”

Who pays for contact?

In the Matter of Bianca 2003 CLN 2 involved the relocation of the foster carers at a great distance from the birth parents.  This involved difficulty not only between the child and her parents for contact, but also for the purposes of obtaining an assessment report.

“(For contact to be undertaken by the parents) it would be necessary, by train and bus, to travel down for almost a whole day, and to travel back for almost a whole day.  As well as the long trip there is necessary accommodation to take into account.  But it is not the fault of Bianca, and it is not the fault of her parents, that the carers have moved…that is something that was known or should have been known in advance by the Department.”
And further

“In those circumstances I am asked by the Department to make an order which would require the parents to pay their own accommodation.”
The order made by the Court was

“Pending further order, Bianca have contact supervised by the Department once per fortnight for four hours on each occasion…the Department of Community Services is to pay the rail/bus fares of the parents and the reasonable accommodation expenses of the parents.”

However, one must carefully look at the Court of Appeal decision of “George –v- Children’s Court of New South Wales and Ors (2003) NSWCA 389.  The case of George was an Appeal from Magistrate Mitchell’s decision of Re: Bianca, originally before Grove J. It was then further appealed to the Court of Appeal.  Some important aspects of this case enunciated in the Judgement of Ipp, JA, are as follows

77 an important point arising out of Section 79 (of the Children and Young Persons (Care and Protection) Act – referred to in the Judgement as “the CYP Act”) is that it provides for the allocation of Parental Responsibility to the Minister and not to the Director General.  I again draw attention to the fact that the Minister and the Director General have entirely different roles and functions under the CYP Act and due regard must be had to the distinction.  I also draw attention to the fact that “contact” is treated by Section 79(2)(b) as an aspect of Parental Responsibility, hence, under Section 79, is treated as a matter involving the Minister and not the Director General.
83 Section 86 provides for the making of Contact Orders.  (IPP, J quoted Section 86) 

 84 it is to be noted that Section 86 makes no reference to the making of Contact Orders against the Minister, even though “contact”, by Section 79(2) is part of Parental Responsibility.  Moreover, while Section 79 provides that Parental Responsibility may be allocated to the Minister, there is no provision under the CYP Act for Parental Responsibility to be allocated to the Director General.

 85 it is to be noted that, while Section 86(2) provides for the making of orders that contact be supervised by the Director General, the Section says nothing about the detail of orders that can be made against the Director General for the purposes of giving effect to an order for supervision.  In particular, the Section does not provide that the Director General may be ordered to provide support or services as part of a Contact Order.

86 Section 161 of the CYP Act is yet to be proclaimed.  Therefore, for the purposes of the decision in George Section 91 of the Children (Care and Protection) Act 1987 was relevant.

 96 While Section 91(1)(a) requires the Minister to provide for accommodation, care and maintenance, it is significant that Section 91(1)(b) imposes only a discretionary obligation on the Minister to make payments to persons having the care of “wards or protected persons”.

 97 Generally, there is nothing in chapter 8 (that deals with “out of home care”) that deals expressly with the making of orders by the Children’s Court against the Director General for the provision of services.

 99 The challenged order required DOCS (and not the Director General) to “pay the rail/bus fares and reasonable accommodation expenses (of the) parents”.

107 The CYP Act provides that the Director General, when requested pursuant to Section 22, must provide “material assistance” when the Director General considers that to be “necessary”.  (Sections 85 (provision of services to facilitate restoration), 113 (request for assistance), 115 (alternative Parenting Plan) and Section 118 (Court Orders) referred to.

108 None of the Sections referred to in the preceding paragraph imposes unconditional or absolute obligations on the Director General.  Each of the obligations arising out of those sections is essentially of a discretionary nature and is conditional on and defined by an opinion or decision of the Director General.  Accordingly, it would not be open to the Children’s Court to order the Director General to take any action pursuant to those sections without the Director General first having formed the necessary opinion or made the necessary decision…109 the only source of power on which the Children’s Court could rely to order the Director General to provide services…is Section 74(3).  If Section 74(3) have ordered the Children’s Court unconditional and unlimited power to make such an order, it would be the only provision in the CYP Act, dealing expressly with the provision of support or services by the Director General, which would confer such power.  I can see no reason in policy for their to be such a material difference between the discretionary powers given to the Director General…to impose an unconditional and absolute obligation on the Director General to provide services or support.

Contact arrangements constitute relevant circumstances within section 90

This issue was discussed in Magistrate Zdenkowski’s decision In the Matter of Jordan, Joshua and Michelle (no. 2) (2003 CLN 4).  Without challenge by the Director General, the initial contact order provided for contact every two or three weeks to the paternal grandfather and aunt. Some short time later, the Director General sought to vary the orders so as to reduce the children’s contact on the ground of “the unavailability of a long term placement for these children whilst the current Contact Orders are in place.”

Magistrate Zdenkowski referred to the difficulties often faced by the Department and agencies in securing long-term placements in particular cases where there may be a risk that a diminution of contact may lead to a rupturing of the fragile bonds of mutual affection between children and their natural parents who are unable to care for them.

Magistrate Zdenkowski stated:-

“Contact arrangements constitute relevant circumstances within the terms of Section 90(2) of the Children and Young Persons (Care and Protection) Act.”
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