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The Children and Young Persons (Care and Protection) Act l998, provides (s.86(1)(b)) for the court to order that contact with a specified person be supervised.  The court is offered little guidance as to the circumstances in which such an order should be made or what, in a practical sense, is the role of a “supervisor”.

Where contact is allocated to the Minister (or another person) as an incidence of parental responsibility (s.79(2)(b)), but without the making of a contact order, the Minister (or other person) has all the powers, duties, responsibility and authority (s.3) to make all decisions respecting the care of the child.  Accordingly, the Minister (or person) has the sole responsibility to determine whether any contact between a child and another person occurs, upon what terms and conditions it occurs (including whether or not such contact should be supervised and by whom). 

Section 86

(1)  If a child or young person is the subject of proceedings before the Children’s Court, the Children’s Court may, on application made by any party to the proceedings, do any one or more of the following:

(a) make an order stipulating minimum requirements concerning the frequency and duration of contact between the child or young person and his or her parents, relatives or other persons of significance to the child or young person,

(b) make an order that contact with a specified person be supervised,

(c) make an order denying contact with a specified person if contact with that person is not in the best interests of the child or young person.

 (2) The Children’s Court may make an order that contact be supervised by the Director-General or a person employed within the Department only with the Director-General’s or person’s consent.

 (3) An order of the kind referred to in subsection (1)(a) does not prevent more frequent contact with a child or young person with the consent of the person having parental responsibility of the child or young person.

    (4) An order of the kind referred to in subsection (1)(b) may be made only with the consent of the person specified in the order and the person who is required to supervise the contact.

While the terms of the legislation are not clear on the point, the court is likely (applying s.67) to adopt a broad interpretation of s.86(1) to the effect that once an “application” is made by a party for any one order ((a),(b) or (c)), the court may examine the whole issue of contact and make any order (or orders) that is (are) available and appropriate in the particular circumstances of the case.

Except where the supervisor is the Director-General, the section requires the court to address the suitability of the person willing to perform that role and seek the consent of that person before an order may be made. The court does not simply determine that supervision is necessary and anyone will do. 

In the Family Court it has been held that supervision of contact is not to be used routinely (C & J, Full Court of Family Court, 8.8.96).  In the “care” jurisdiction a decision on supervision of contact is to be made on the facts of the individual child and parent. There is no statutory presumption either in favour of or against an order that contact be supervised. 

Although provided for in the legislation, it would be unusual for a court to order supervision by a person employed within the Department rather than by the Director-General.  It is noted that the power to order that the Director-General supervise contact, is unrelated to whether or not the child is in the care of the Minister. The Director-General can delegate this supervisory function (s.250(1)).

There is no authority on whether a “person” in s.86(1)(b) would include a principal officer of an organisation such as Barnardos Australia or of a “contact centre” (see Interpretation Act l987, s.21).  The absence of any power of delegation by such “person” coupled with the nature of the role of supervisor and requirement of mutual consent by both parent and person supervising, suggests that “consent” must be given by a person who will directly carry out such supervision.

As noted, the parent too exercising contact must consent to the order for supervised contact. The most likely practical outcome of the parent not consenting is that a contact order is not made rather than that it be unsupervised. 

Court cannot delegate decision that contact be supervised

It is common during the adjournment of proceedings that interim orders for contact also provide for supervision of such contact. The safety, welfare and well-being of the child is the overriding concern.  Invariably however, the circumstances of the child’s coming into care coupled with often limited reliable information as to the family circumstances, justifies the making of orders that any contact be supervised. Further investigation and information may allay these concerns.  Flexibility in contact arrangements can sometimes be desirable. In part this is achieved in the legislation by contact being of minimum frequencies. The objective of maintaining flexibility has in the past given rise to a practice for contact order to be made (especially in the case of interim orders) along the lines of “reasonable contact, supervised in the discretion of the Director-General”.  

In the case of “Re Liam” (Supreme Court NSW 8.2.05, McDougall J.) an order in similar terms to the aforesaid was considered but disapproved of. The Children’s Court had in that case, made an interim order for contact in favour of the child’s mother in terms of “l ½ hours twice per week such contact to be supervised if the Director-General so wishes pending further order”.   The area of dispute between the parties had been limited to the number of occasions each week that contact was to occur. The Department was unwilling to meet the cost of providing supervision more than once per week.   The Supreme Court held that the interim contact order made was not in conformity with the legislation.

“…the form of the order makes it tolerably clear that the learned magistrate did not determine whether or not supervision was necessary.  He left it to the discretion of the Director-General. In my judgment, that is not within the power granted by s.86, or otherwise authorised by any provision of the Act to which I have been referred in argument. It is for the Children’s Court, taking into account, among other things, the paramount consideration referred to in s.9(a), to decide whether supervision is required. If it is, the Court should, with the consent of the proposed supervisor, order it. If the supervisor does not accept the requirement then contact should not be given. But the Court should not delegate its duty to consider, and if necessary (and with consent) impose, a requirement for supervision on the Director-General, or for that matter, on anyone else.”

Child’s Wishes

The wishes of the child may properly taken into account when a decision is made as to whether or not an order be made for contact to be supervised.  Greater weight may be placed upon the child’s expressed wish if that wish is for contact to be supervised. As an aspect of the child’s welfare, the court has to take account of the effect on the child if the court making an order contrary to the child’s wishes.  The child’s expressed wish however that contact not be supervised, may be given a lesser weight as the court may feel that the child may not be well placed to evaluate his/her own safety requirements.  

Responsibility of Supervisor
Given the frequency in the care jurisdiction that “contact” orders are be supervised, there is a surprising lack of authority of what precisely is the nature and extent of the role of “supervisor”.   A rule of thumb is that the supervisor should be within sight and hearing of the child at all times.

The best authority on this matter is the brief statement in the Family Court decision of B and B (l993) FLC 92-357 that “supervisors must be available for the children for safety and support at all times and must be prepared to intervene on the children’s behalf if an issue of protection arises during an access visit.” 

It follows from this decision that the role of a supervisor is both an active one and of considerable importance.  The role goes beyond that of being merely a “watchful eye”. A supervisor must have a willingness and capacity to intervene on the child’s behalf and that the role involves a focus on both safety and support. “Safety” is not here confined to a risk of physical harm but requires attention to the child’s sense of well-being and security from exposure to emotional harm, violent conduct and manipulation.

“Willingness and capacity to intervene” presuppose an awareness of the potential for risk.

The relationship that may develop between the child and supervisor will very much depend on there being a consistency in the persons performing that role. Depending upon the age of the child, the child should always be made aware to look to that person as having a protective role to play for the child. A person who cannot be empathic with the child is unlikely to be able to fulfil this role satisfactorily. An older child will be reluctant to look for support to a person who is perceived by the child to be hostile to or disinterested in the child or who overly identifies with the interests of the parent. It is difficult, for example, to envisage how the role of supervisor could be carried out in the case of alleged sexual abuse, where the supervisor is disbelieving of the child’s claim.

In the Family Court decision of M v M (2000) FLC 93-006 the paternal grandmother of the child was determined to be unsuitable to supervise contact as she did not accept that the father has a problem (with violence), she minimised his tendency to violence and his past difficulties.  The contact father had also intimidated her and the grandmother could not be relied on to protect the child during contact. 

This decision is not inconsistent with another study “Domestic violence and child contact arrangements”(l7 Australian Journal of Family Law (2002) 93 at l24) where a case is reported where the supervisor had not always supervised and had been unwilling to intervene when the contact parent become violent. A New Zealand study referred to also found that with a family member supervising, children were not always emotionally safe and informal supervisors regarded their role as being “a presence rather than providing active supervision”.

The same article referred to a concern held that “if supervised contact proceeds without ‘incident’, there may be an expectation that unsupervised contact will then occur, even in cases where unsupervised contact could never be appropriate” (p.l26).

Supervised Contact – positive decision or compromise?

A valid point is made in the decision of M v M that supervision of contact should not be used by way of compromise and such use may avoid consideration of the real issues of whether contact should be given at all in the interest of the child.

Indirect contact
A contact order may be made for “indirect contact” between parent and child ie. via telephone, letters, e mail etc.  Such contact can also be made subject to supervision.   Contact by indirect means may potentially (if abused) be actually more intrusive into the everyday life of the child and foster family and may, especially in the case of older children, be more difficult to monitor than face-to-face contact.  This may become a matter of increasing significance with advances in communication technology.   

What Information should the Supervisor Have?

The supervisor needs to have been briefed before carrying out that role, with sufficient information to recognise when the child’s physical or emotional welfare is being compromised during contact. 

The supervisor does not need to know the full details of the child’s history but should be appraised of all necessary information to be able to anticipate any risk that could be posed during contact to the child, the supervisor and other persons attending.  The supervisor should be made aware, for example, of any relevant past difficulties or incidents that have occurred during contact.  Likewise, any other issues personal to the child (e.g. medical issues) or contact family members (such as language difficulties, cultural issues, intellectual or other disability) that may impact the experience or quality of the contact for the child.

There should be a clear understanding that any act of physical or verbal aggression or violence towards the child, the supervisor or another person attending contact will lead to the immediate cessation of contact.

The supervisor also needs to have a clear understanding of the extent of his/her role and of the obligation to intervene to caution the parent or if necessary, to terminate the contact and a willingness to do so.  The supervisor needs to be confident in the role and attuned and sensitive to the feelings of the child.  The supervisor should try to anticipate problems in advance and not let the child be placed in harms way.  

The supervisor has an active role in ensuring that other requirements or conditions of contact are adhered to – for example, that contact occurs in a physically safe location, that the child is kept under watch and not allowed to wander off and if outdoors that the child has appropriate sun protection.  Likewise, other restrictions such as the provision of food and type of food, gifts, persons who are permitted or restricted from attending contact.  Older children may themselves feel reassured by knowing what the “ground rules” of contact are.

Where it is proposed that contact be supervised by a family member, there is a tendency to assume, based on the family relationship alone, competency and appropriateness for that role. Such assumption should be made with caution.  All the attributes (vigilance, empathy etc) and other requirements associated with supervision by an officer, are equally necessary in a family member or other person supervising.

The actual function of a supervisor will require some flexibility and adjustment depending upon the circumstances of the individual child, the family and the environment where contact is being exercised but the “within sight and hearing” principle should not generally be departed from.

Especially where supervision is by a departmental officer it will not be unusual or unreasonable that such person make notes at the time to assist in the later preparation of a report. The parent exercising contact should be aware if this in advance. The supervisor should avoid making the parent feel as if he/she is under constant surveillance as to his/her performance. Any report should, of course, be objective and balanced containing matters both favourable and unfavourable. In some cases the conduct of the parent and/or child during contact can be of great relevance in the outcome of the hearing and the direct observations of the supervisor (recorded at the time) may be of crucial assistance to the court.  While this may necessarily occur incidentally, contact is not an “evidence gathering” exercise.  

Ideally it is undesirable that supervision of an “interim” contact order be performed by the principal case-worker or other person who is a witness of significance for the Department where a contested hearing is still to be determined by the court. Local staffing and other resource issues (especially in country areas), may not always permit this degree of separation of functions.  The need for a supervisor (not familiar with the facts of the case), to be appropriately briefed before assuming that role, is also a relevant factor. 

If contact continues over a period of time with the same supervisor present, inevitably at least a cordial relationship is likely to develop between parent and supervisor. The supervisor should always be alert to the possibility of the parent seeking to enlist the supervisor in aide of the parent’s cause (eg. by drawing from the supervisor favourable comments on the parent’s parenting ability).

Supervision of contact (whether relying on departmental officers or otherwise) is very demanding of resources.  In the case of a private individual it is especially onerous to expect a person to undertake this role on a regular and ongoing basis. A practice of ordering (on a final order) supervision to cease after a limited period (perhaps a year) as is seen in some Family Court contact orders is not supported.  The better option is for the parent to modify his/her behaviour sufficiently that supervision is no longer necessary and an application then made to rescind that order. If the parent is unable to modify his/her behaviour over the longer term, then consideration may need to be given as to whether or not a continuation of supervised contact (with the artificiality necessarily involved in supervision) will provide the child both with a positive experience of interaction with the natural parent and an appropriate role model for the child during its formative stages of development. 

Summary

The decision whether or not to order that contact be supervised is an important one.  Where contact is supervised, inevitably there is a level of intrusion into the contact experience for both child and parent.  However, supervision may be the only viable protective measure available to the court that achieves the objective of maintaining a relationship between child and the natural family but with safety for the child. The role of the supervisor is of crucial importance in this process but it is one that is largely not been researched.  The range of options available to the court is limited by requirements of consent of the participants and the availability of any necessary services.

In practice there must be hundreds of “contact” visits that occur between parents and children in care each year. It is rare in my experience, for any claim to be advanced that a child’s welfare or safety has been compromised during contact.  This strongly points in favour generally of the quality and competence of supervisors.


Contact Between Children in Out-of-Home Care and their Birth Families

This report is a literature review by Dorothy Scott, Cas O’Neill and Andrew Minge, prepared for the Department of Community Services.
The whole report is available at:

http://www.community.nsw.gov.au/html/news_publications/reports.htm
Report of Reviewable Deaths 2004
On 7th December, 2005, the Ombudsman, Bruce Barbour, tabled in Parliament his second Reviewable Deaths Annual Report. 

Since December 2002, the NSW Ombudsman has had responsibility for reviewing the deaths of people with a disability in care and certain children. 

The report documents a review of 104 reviewable child deaths and 93 reviewable disability deaths in 2004. 

The report is available at:

http://www.ombo.nsw.gov.au/whatsnew/highlightreport.html
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