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GREG JAMES, J.

FRIDAY 10 OCTOBER 2003

No. 12093 of 2003

DIRECTOR-GENERAL, DEPARTMENT OF COMMUNITY SERVICESVv.
DESSERTAINE & ORS

JUDGMENT

1 HISHONOUR: This is an application brought by the Directom@&el of the Department of
Community Services against the first defendantitiéner of a child known to these
proceedings by reason of a suppression order s (tkat is not her real name), the second
defendant the child’s father, the third defendaet@hildren’s Court of New South Wales and
the fourth defendant, Miss Rachel Ward, the chifssonal representative in proceedings in
the Children’s Court of New South Wales who | ha@cted be joined in the proceedings. The
first and fourth defendants opposed the applicatioe second defendant supported the
application but made no separate submissions tethbthe plaintiff; the third defendant had
notified the court in its appearance that it subedito such orders as the court might make,
except as to costs.

The orders sought

2 The proceedings are brought by further amendeurgns, which | gave leave to file in court
today. The orders sought in the further amendedrsums are, firstly, for a declaration that a
magistrate sitting as the Children’s Court errethim in determining an application made for a
care order by the plaintiff in respect of the cl{iihder the Children and Young Persons (Care
and Protection) Act 1998), on various grounds iditig that the magistrate declined to
determine or refused to determine a ground footder made on the application by the plait
in that court that under s.71(1)(c) the child hadrbor was likely to be physically ill-treated,
also that he failed to satisfy himself on full estite that the child was in need of care and
protection pursuant to the provisions of s.71 aii@ sf the Act, and failed to make findings of
fact and provide sufficient reasons as to why thétowas satisfied that the child or young
person was in need of care and protection.

3 The plaintiff also claims an orders pursuant.& ©f the Supreme Court Act that the learned
magistrate failed to determine according to lawglantiff’'s application that the subject child
is, for the purpose of s.72, a child in need oéaard protection on the basis of the grounds
referred to in s.71(1)(c) and s.71(1)(e) of the. A=ction 71(1)(e) provides as one of the
reasons which might support the magistrate’s hgltat the child is in need of care and
protection to be that the child is suffering olikely to suffer serious developmental
impairment or serious psychological harm as a apnsece of the domestic environment in
which he or she is living.

4 There is also sought in the summons, furtheriatioe alternative to order 2, an order in the
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nature of mandamus, which seeks that the learngistrete might be ordered to deal with the
application “according to law”.

5 In the written submissions filed by the Dired&eneral and made orally before me, it has
become apparent that the complaint is that the stratg failed to make findings of fact
sufficient to support the reasons referred toTi@)(c) and s.71(1)(e) of the Act and failed, so
it is said, to give sufficient reasons for whatdig do, which was to decide that the child was in
need of care and protection within the terms ofAbg but only expressly enunciated the
matters to which s.71(1)(e) refers as the basiBefiecisions.

6 Order four seeks certiorari to remove into tloare the record of the Children’s Court
proceedings and to quash the order made by thestretgi

7 Order five seeks that the matter be remittetheoGhildren’s Court thereafter for
determination according to law.

8 The orders sought reflect in various ways the@®aor’s primary contention that it was legally
incumbent on the magistrate to determine all treedaroffered for making a care order
regardless of the basis on which the order was rbantg itself sufficient to support the mak
of the order. It is submitted this asserted duisegrunder the Act.

The statutory context
9 It is necessary to examine the statutory context.
10 Central to the submission is s.71 of the Actoltprovides as follows:-

“1. The Children's Court may make a care orderlatiom to a child o
young person if it is satisfied that the child oupg person is in need
of care and protection for any of the followingseas:-

(a) there is no parent available to care for thildr young person as
a result of death or incapacity or for any othesom,

(b) the parents acknowledge that they have sedifisulties in caring
for the child or young person and, as a consequéneehild or yount
person is in need of care and protection,

(c) the child or young person has been, or isyikelbe, physically or
sexually abused or ill-treated,

(d) subject to subsection (2), the child's or yopagson's basic
physical, psychological or educational needs atéamg met, or are
likely not to be met, by his or her parents,

(e) the child or young person is suffering or kely to suffer serious
developmental impairment or serious psychologieahhas a
consequence of the domestic environment in whichrishe is living,
(f) in the case of a child who is under the agé®fears, the child has
exhibited sexually abusive behaviours and an avfldre Children's
Court is necessary to ensure his or her access &ftendance at, an
appropriate therapeutic service,

(g) the child or young person is subject to a eer@ protection order
of another State or Territory that is not being pbed with,

(h) s.171(1) applies in respect of the child orrygpperson.

2. The Children's Court cannot conclude that tredy@eeds of a child
or young person are likely not to be met only beeauf:-

(a) a parent's disability, or
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(b) poverty.
Note - The Children's Court cannot make a carerordeircumstances
to which s.75(2) applies.”

11 Section 72 also provides:-

“1. A care order in relation to a child or youngsm may be made
only if the Children's Court is satisfied, on thednce of probabilities,
that the child or young person is in need of caue @rotection or that
even though the child or young person is not themeled of care and
protection:-

(a) the child or young person was in need of cackpotection when
the circumstances that gave rise to the care ajplicoccurred or
existed, and

(b) the child or young person would be in needaseand protection
but for the existence of arrangements for the aateprotection of the
child or young person made under section 49 (Cichitnl or young
person pending care proceedings), section 69 {iimieare orders) or
section 70 (Other interim orders).

2. If the Children's Court is not so satisfiednpaly make an order
dismissing the application. “

12 It is apparent that s.71 only permits the Chiits Court to make a care order in the event
that the magistrate is satisfied of the matteresein s.71(a)-(h). Those are the reasons under
the Act which permit the Children’s Court to make tourt orders.

13 Under s.71, notwithstanding that any or allhef televant reasons are made out, it remains
open to the magistrate sitting as the court to@sera discretion whether to make an order
which discretion must be exercised in accordantle proper judicial principles. This may
mean, of course, that the conduct, which might titate the matters referred to in each of the
numbered sulparagraphs, is such that, on a proper exercisesofation and principle, an ord
must be made so that the court acts in accordaitbahe law.

14 1 turn to the more general scheme of the ActWipirovides, when dealing with care
applications, the regime in Chapter 5 Part 3 foemancy protection and assessment including
removal of children by the Director-General or éigeofficer without warrant in limited
circumstances. The circumstances in each caseagevibe immediate risk of serious harm, the
need for care and protection or the need for caglepaotection and certain additional
circumstances as prescribed by the subsectiond&fA procedure to have the matter brought
before the Children’s Court is then provided forthg Act. That procedure includes the making
of assessment orders under s.53.

15 The provision allowing application to the coliart the making of an assessment order is :
That order may be made if a care application hags bgade, and it may be made whether or not
an application has been made for any other ordtwdimg an emergency care and protection
order.

16 Care applications are provided for by Part 2afe application, by reason of s.61(2) must
specify the particular care order sought and tle@mpis on which it is sought. Section 61(3)
provides that the orders sought may be varied biytwith the leave of the Children’s Court. A
care order is defined by s.60 to be an order uGtiapter Five for or with respect to the care
and protection of a child or a young person antuiges a contact order under s.86.

17 Section 62 provides that an order for the cadeprotection of a child or a young person
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may be an interim or a final order “except as piedi by this Part”. The closing words of s.62
refer, in my view, to a number of provisions of #het, such as ss.72, 74, 75 and 76, which
make specific provision for particular care ordiag may be made under the Act.

18 Section 67 provides that the making of a capiegtion for a particular care order does not
prevent the Childres’ Court from making a care order at that time edéht from, in addition t

or in substitution for the order for which the apation was made, provided all prerequisites to
the making of the order are satisfied.

19 Section 68 provides that a party to proceedngsg file further evidence and may amend a
care application but requires the leave of thedzéii’'s Court to do so.

20 Section 69 provides for interim care orders.imarim order may be made on the applica
of the Director General but only when the Direct@neral had satisfied the onus of
establishing that:-

“It is not in the best interests of the safety, esgfand wellbeing of tr
child ... that he or she should remain with hisier parents or other
persons having parental responsibility.”

21 Section 70 provides that the Children’s Coury make other care orders as it considers
appropriate for the:-

“safety, welfare and wellbeing of a child ... befar pending the
conclusion of the proceedings.”

22 Section 70A provides that an interim care oslh@uld not be made unless the court is
satisfied that the making of the order is necessatiye interests of the child and is preferabl
the making of a final order or an order dismisdimg proceedings.

23 Section 71 sets out the discretion and reaswritsfexercise in relation to the making of a
care order, to which | have referred.

24 Section 78 requires the Director General mussgut a care plan, which must make
provision for the matters referred to in s.78(2)uling, among other things, parental
responsibility, placement and contact. Section yYBgportantly requires that the care plan be
made as far as possible with the agreement ofdahengs. It is apparent that particular proposals
might well be considered in the light of the parltér circumstances relating to the individual
child and that child’s relationship with its parewir carers who will need to be consulted and
will plainly need to be party to any proposed agement.

25 Section 78A provides for permanency planningt ihthe making of a plan that aims to
provide a child with a long term secure and stpkdeement meeting a long term need.

26 Section 79 deals with parental responsibilitewi court finds a young person is in need of
care and protection and, particularly, deals widh¢are having regard to the criteria set out in
S.79(2).
27 Section 80 provides that:-

“The Children's Court must not make a final order:

(a) for the removal of a child from the care andt@ction of his or her
parents, or
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(b) for the allocation of parental responsibilityrespect of the child,
unless it has considered a care plan presentédydahe Director-
General.”

28 The Act seems to envisage that the provisidghetare plan and of any assessment to the
court will precede the making of a final order. Tmal order is, however, not necessarily
permanent, unchanging and irrevocable. It may beimded or varied, see s.90. Its operation is
to be monitored under s.82.

29 A permanent plan, which is referred to not anlg.78A but ss.83, 84, 85 and 85A, itself
may be varied.

30 A right of appeal is provided to the partiedudang the Director General but not in the case
of an interim order. An appeal is to be by way ofeav hearing and fresh evidence. A transcript
might be admitted. Appeal is to the District Court.

31 Chapter Six provides that the procedure befareChildren’s Court. Proceedings are not to
be adversarial. This, at least, suggests to mattisatot incumbent on the court to make
positive rulings for or against all matters advahbg one party or the other in evidence,
particularly since the proceedings are to be comduwith as little formality and as little
technicality as the circumstances permit and thetas not to be bound by the rules of
evidence unless it determines that those rulesicn of them as are to apply, should apply to
the proceedings. The matters are to proceed expéslit and proceed in some such way as will
enable them to be explained to the child.

32 Section 247 provides that nothing in the Acttnthe jurisdiction of the Supreme Court.
Thus, this court retains its jurisdiction to revidve actions and decisions of the Director and
the Department, the proceedings and orders of tldrén’s Court. That is the jurisdiction that
has been invoked by the plaintiff here.

The hearing beforethe magistrate

33 At the hearing, three reasons were advancetiédamaking of the order: one on which the
order was made; one which the plaintiff says thgisteate should also have found and a fui
reason, initially advanced, that the child’s ba#igsical psychological or educational needs
were not being met or were not likely to be mehis/parents, under s.71(1)(d).

34 The Departmental representative at the hearthgat persevere with the assertion that the
further reason might be made out in the light ef ¢bncession that was made on behalf of the
mother of the child, who withdrew her oppositiortlie order being made, in addition
conceding (without admissions) the matters refetoad s.71(1)(e), the first reason, but who
did not expressly and positively concede the seceason.

35 The proceedings before the magistrate werededawn a transcript, which is contained in
some 17 pages and which is annexed to the affidéliéslie van Stellingwerff and marked
Annexure A. That affidavit has been read in suppbthe Director General’'s application. In
paragraph 6 of that affidavit, there is an expassif a view held by the deponent as to what
the transcript says was said by counsel appeanmigpé mother. The contention appears to be,
by the deponent, that counsel for the mother $et-t

“if an issue is not found on the finding, it cantio¢reafter be

addressed in further proceedings of the mattehesx@tore the moment
your Worship makes that finding it cannot be adsieds’
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36 However, when | turned to that passage in #nestript, which appears at page 11 line 40, |
was informed by counsel for the plaintiff that titéribution of that statement to counsel for the
mother was incorrect. | am informed that a numbb@rmrs had crept into the transcript and
that that passage does not read as the deponpateafly, thought it did. It was not, in fact,
counsel for the mother, but counsel for the Diretitat made this assertion. That fact deprives
the submission that it was necessary to make anfjreh each and every ground as there would
be opposition to any further finding in the abseota finding made at the hearing of a great
deal of its significance.

37 That submission is further deprived of significa by the concessions made today by
counsel for the mother and counsel on behalf otlthlelren’s representative, that the
assessment the learned magistrate ordered wasdegar upon the basis of the withdrawal of
opposition, the mother’s concession and all theutlanaterial before him, notwithstanding to
what reason under s.71(1) that material mighteedatthat a care plan could properly be
considered on the basis of the full breadth of thaterial. So that nothing is being offered in
opposition to the suggestion that all proper fdatoaclusions which might be drawn by those
preparing the care plan were open to them for thpgration of a proper care plan.

38 | find no assistance is provided by paragraghtedf that affidavit which seems to relate
what other persons, those engaged in the condwetrefproceedings in other matters, believe
might be an issue in other proceedings as a barsas§erting the magistrate erred in this case,
but | understand that this affidavit was prepanaoharily for the purposes of seeking
expedition. | bear that in mind when consideringaivh contains. It does seem to exemplify
what | have been told by Mr. Saidi of counsel for plaintiff that there apparently is a view
about, in New South Wales, notwithstanding thergoiking to this effect that | have been able
to find in the Act or in the New South Wales cas®,lthat in the event that the magistrate does
not, at the time of determining whether a chilthiseed of care and protection, determine all
specific reasons that might be available undern($)#@r such a conclusion it would not be
proper or indeed it might be legally impermissiatea further stage of the proceedings to
determine such a reason existed or to proceedtevansider it. | appreciate that such a view
underlies the application before me.

39 | see no basis to conclude that the magistaddilen into legal error as failing to give
accord to that view or so far as it is said that thew might be a lawful view by failing to act
accord with it. I do not consider that view is sagpd by my reading of the Act,
notwithstanding | was referred to cases here atldeifinited Kingdom.

40 In this case | do not see that such a view whalee had relevant operation in any event
since, when | look to what happened before the stiage, and this is a view of what occurred
which is espoused by both counsel for the mothdrcaninsel for the child’ representative, it
clear that the mother withdrew her opposition ® ¢bnclusion that the child was in need of
care and protection. That withdrawal was not qigalibr limited. Further, the magistrate had
read all the documentary evidence and affidavitwided by both sides, and took into account
not only that the mother had withdrawn her opposibut, in addition, the mother conceded the
reason referred to in s.71(1)(e) albeit “withoutnéskions”

41 The magistrate expressed the view that thedughogress of the matter should not be
impeded by the assessment he was ordering beingrtexd to that reason alone.

42 The matter has plainly proceeded upon the lagithe mother offered no contest to the
magistrate’s being persuaded by the material béfioneof those other matters which after the
withdrawal of the reliance on the matter in s.7@{L¥till remained before him and he being
content to make the order on at least the conclkdsid in the absence of opposition. Not only
that, the application to have the orders made ahlthsis seems to have been supported by the
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child’s father, who appeared on that occasion,lanthe representatives of the child.

Theasserted failures of the magistrate

43 It is somewhat incongruous that the Departntbat,moved for the care order, obtained the
care order and obtained the finding necessarygpatithe care order has come to this court
seeking to have the care order set aside on the thas it wants the magistrate to make express
determinations and record reasons not only for Wkatid in acceding to the application but
also to go further and to determine more than tbesays is necessary to make the order.

44 This position is taken, notwithstanding thag thagistrate had, it is conceded by counsel for
the Department, considered all the evidence arghtako account the withdrawal of opposit
and the concession made by the mother and did thakarder for one of the reasons the
Department had advanced, to wit, that in s.71(1)(e)

45 As to the contention that the magistrate hdddabp give any or sufficient reasons why he
was satisfied and hence had failed to find thersg¢ceason, on my reading of the transcript, he
did. He gave his reasons for his satisfaction, thelpded his reference to all the material he
had read, that opposition to the order had beedmivatvn and that the specific concession |
have referred to had been made. Those reasonsiwéne,circumstances, entirely sufficient.

46 It was also contended that the magistrate énrbs interpretation of s.67, although no
reason was given by way of grounds for that cordant

47 Section 67, as | have said, provides that thengaf the care application in a particular
care order did not prevent the Children’s Courtfnmaking a different care order. | fail to see
how s.67 could possibly be said to have somehowerted the order that the magistrate made
from being the order the Department sought. Trigethiat he may not have accepted all the
arguments that were advanced to him but he atéeas{pted one of the reasons and in my \
both.

The submissions

48 Extensive written submissions have been filesupport of the Department’s position. |
have read and considered them. Oral submissiores algs made. In consequence, | will deal
with them and give a more detailed basis for tlesvgil have already expressed.

49 It is entirely to be regretted that notwithstagdhe asserted urgency of this matter and that
an order for expedition was obtained, those writtgbmissions were not provided to the court
until the day prior to the matter coming on for itveg. and were not provided to counsel for the
mother and counsel for the children’s represergatintil the day prior to the hearing.

50 In the extensive written submissions there areraber of contentions concerning the wa
which the Act should be administered. Amongst otiertentions that are made is that it is
necessary that procedural fairness be affordésl slibmitted that procedural fairness was not
afforded to the Department in that inadequate reaso no reasons were provided for deciding
the matter in favour of the Department only ondbeceded basis, notwithstanding that all the
evidence had been considered and that oppositiéan withdrawn. | am unable to see any
lack of procedural fairness. The transcript makearahat the fullest opportunity was given by
the magistrate to the departmental representatisididl notice not only that the magistrate
would make the order sought but of the basis orchvitiwould be likely to be made.
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51 Emphasis was placed upon an asserted necesgityetfull reasons even in these
circumstances. As | have said, | do not concludettie magistrate erred by failing to give
reasons or sufficient reasons in the context akthaving been, by the magistrate, a reading of
all the evidence, a reference to that and an obvégpreciation of the factual issues, an
acceptance by the magistrate of the concessiopraper understanding of the withdrawal of
the opposition as | have referred to.

52 It is submitted that it was incumbent upon tregistrate to ensure that all parties accepted
the concession. | am unable to detect in the trgptigbat the Departmental representative
rejected the concession. True it is she also sahghthe other reason be determined in the
Department’s favour but she did not reject the esson that was made or at any point indicate
the evidence, the concession and the withdrawappbsition were in any way insufficient for
the statutory purposes except upon the basis ofi¢hefor which 1 am unable to find support
that the matter would not be able to proceed [ateginy reason other than that found by the
magistrate.

53 When | was referred by counsel for the Departrteethe cases in the United Kingdom and
New South Wales to which | have earlier referreshught assistance as to whether in them or
elsewhere was any authority for that view expresseany superior court and after some
considerable debate | was told there was nones) n@vever, referred to English cases
concerning a two-stage or “threshold” process afidg with applications for care orders. |
have been referred also to New South Wales cafasing to the “thresholdTrue it is that fol
any other orders to be made ancillary to the makirg care order or procedurally for the
making of a final order, the magistrate must find heed for care and protection. Such a fin

Is not necessarily antecedent but is necessasyntit, however, required that there be a
separate hearing to determine that and then a goesgal subsequent hearing to make a final
order, as | read the Act. The need for care antkption is a necessary finding to be made
because that is the finding upon which the Actisoshatever other orders might be made. The
Act does not so treat the reasons for that findisge no need for any such finding to be made
by a different magistrate to the magistrate whosaers what other orders might be made and
particularly the final order.

54 1 am told that as a result of that view, a pcacseems to exist that one magistrate will
determine the care order and that other magistvatethen make subsequent orders, and th
why they will only proceed upon the basis of wheisons were found under s.79(1) by the
former magistrate for the making of the care order.

55 If there is some such practice it may well watrran some such case in which it has been
adopted, an examination on appeal, but this ishaitcase. This magistrate has indicated here
that the assessment process which is, after allh&purpose of preparation of the care plan,
should proceed on the widest of all possible basesmpassing all the facts arising from the
materials before him. It does not seem to me thektis any such restriction on him doing so,
nor could anyone point to anything under the Agirgathere was. | see no ground for
complaint.

56 Reference to the English authority, on my regquihit, appears to be entirely mistaken
insofar as that reference is made for the purpbsagpesting that it is legally imperative that
matters be conducted by some sort of separatenlysani in such a restricted way. | do not see
those cases represent authority for that view.

57 Reference has also been made to the Englisk ttasaggest that no such concession as was

made here should be received without it having eade in a detailed and express fashion
such as might well be appropriate to the admissidhe commission of a criminal offence.
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58 If that was so, in all such matters as this wllee Department makes allegations as it made
here, often of mistreatment and assault, it woeldpossible for the matters to go ahead on
concessions unless admissions liable to be tende@dsecutions were made. If that were so,
they would be unlikely to be made.

59 Counsel for the Department has suggested taattplication of s.128 of the Evidence Act
1995 might avoid that difficulty but that is a deatwhich is notoriously difficult and
complicated to apply or administer and obviouslylyematical where the rules of evidence
under the Act might only apply if the discretionapply them is exercised. It has been
suggested that all concessions and admissionsdsheuhade in detail in writing. How this
could avoid the effect to which | have referredan anable to say. In effect, such a restriction
would prevent a parent from conceding that theiildcshould be taken into care or would
compel the magistrate to embark upon the resolai@momplex but uncontested matters of fact
or, indeed, conceded matters.

60 The written submissions submitted that it watscat the court determine the specific grot

the magistrate in this case it was asserted didTin& submissions contained a number of errors
in paragraph 20. Specific reference was made inpdwagraph to some lines in discussion
during submissions to the magistrate as suppotti@agroposition that the magistrate had
mistaken his jurisdiction. | merely read those pgss in the transcript as the magistrate raising
for the parties’ consideration and submissions deripns that the evidence might take. | do
not see that the references made there show thatdlyistrate had mistaken his jurisdiction.

61 It is interesting that in subsection (vi) of pgraph 20 it was set out that the learned pres
magistrate dealt with the matter on the basistti@tnother was prepared to consent “without
admission” to the court making a finding on theysmns of s.71(1)(e) and the submission was
made that such an approach was impermissible “Daeigard to the overall circumstances of
this case.” The suggestion here made seems t@bthit case raised some special legal rule
not necessarily applicable to others. | am unabket for myself why this should be so. Nor

| able to accept that it is not a valid exercispaiver or a sufficient discharge of his duty foe
learned Children’s Court magistrate to accept aession made by a party “without
admissions” even “in such circumstances”.

62 It is also contended that the concession waa rohcession of any factual matters. It pla
was, however, and it was plainly a concession @finiatters to which s.71(1)(e) related. The
magistrate knew what they were, they were reparted the evidence. The suggestion that the
concession was not a concession made by consens sede a suggestion that it was not a real
concession because it was not expressly accepttie lwepartmental representative. As | have
said, | am unable to see that the departmentadseptative made any objection. That case
representative did not say that the concessiomabaccepted. It was not a case of rejection of
or opposition to the concession. It was ratherse cd her accepting what she had got and
wanting more. But that more was not forthcomingnay of concession. The substance of it
remained, however, in the evidence before the rtraggs That representative, in my view, did
accept the concession as far as it went, as dich#fgestrate and the evidence supplemented it.

63 It is accepted in paragraph 25 of the submisdioat it is not inappropriate in all cases for
concessions to be made by parents or other ingergsirties. However, as | have already sa
is contended that those concessions have to be tmadeh an extent and in such detail as to
amount, as it were, to full confessions in themsglv

64 That appears to be the proposition that codosé¢he Department accepted when he
advocated a procedure by way of concession whialldwequire the party making the
concession to enter the witness box, and haveeapfditheir circumstances the provisions of
the Evidence Act 1995, particularly those relatimghe making of admissions, take an
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objection to answering questions, have that olgedietermined, then have the benefit of a
certificate under s.128. That is not the making ebncession, that is the giving of evidence
the making of admissions.

65 The English authorities to which | was takenaawning the making of concessions and the
considering of questions of fact, in my view, dd assist the submission made on behalf of the
Department at all. A number of restrictions on¢bert’s power to receive admissions or
concessions were submitted to be appropriate sxgpaph 26. It is not necessary for the
purposes of determination of this case that | dehl that. Suffice it to say that as to the idea
that the court must embark on an enquiry wherenaession or admission is offered before
accepting the concession or admission, to ascehaiprimary motive for the party making the
concession or admission and ascertain that thengaiithe concession or admission was not
to obtain some advantage in the proceedings, sea&® to be submitted orally, to avoid the
evidence being used later or in other proceediggsdking the concession without admissions
or on a without prejudice basis and, if so, togejg is one that is not at all attractive whereon
has regard to the purposes of concessions or adnmssas having some utility in enabling the
court to determine proceedings before it.

Conclusion

66 | conclude then that | am not persuaded thaetmmed magistrate fell into any such error as
might have warranted a declaration, an order usadé&r, or orders in the nature of mandamus or
certiorari as have been sought. Further, bearimgiml that the assessment, | am informed, has
proceeded upon the wider basis and having regaftetoonduct of the parties below, as | have
considered, even if the legal ground for any sudeiohad been made out, this would be a
proper case for the exercise of a discretion tdirto make any of the orders sought.

67 | conclude, therefore, that the summons shoellditmissed.

68 Although the Department did not seek costs,esging the view that this was a matter of
general public importance, nonetheless, the legaksentative of the child and the legal
representative of the mother, are persons who beee properly joined as defendants in the
proceedings and who, in the interests of theirgesge clients, have properly been before the
court. The child’s representative is legally aid€dere is no good reason why the costs of that
representative should not be paid by the plaitdiffelieve part of the burden on the Legal Aid
authorities in this State, even though they areather Department in the same Government
with the Department of Community Services. In additl see no reason why the mother’s
costs should not be paid bearing in mind the conauthe proceedings below on her behalf
the conduct of them here. She was entitled to bedh@articularly because she had a real
interest in whether or not she should be, as thEaBeental submissions orally asserted,
compelled either to dispute in whole any ground®dsd, even though they may effect her
adversely, or to remain wholly silent -

HIS HONOUR: Before proceeding to final costs deteation, Mr. Sadie, is there
anything further you want to say on the questionasits?
SADIE: No, your Honour.

69 HIS HONOUR: In those circumstances | order tlanpff pay the costs of the first and
fourth defendants. As to the other defendantsethdl be no order as to costs.
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