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It would be generally known that a criminal conviction has implications for some types of employment, especially for occupations involving contact with children.     What may be less commonly appreciated is that an Apprehended Violence Order (AVO) (even when made without admissions) can have even wider implications for such employment.

The purpose of this paper is to explore in greater detail such implications where the AVO has been made AGAINST a child and discuss any changes of practice that should be adopted by the Children’s Court when hearing such cases.

Employment Screening

Part 7 of the Commission for Children and Young People Act l998 provides for employment screening for child-related employment.

A number of definitions (s.33(1)) are important.  

Child-related employment is broadly defined to mean “any employment that involves direct contact with children where the contact is not directly supervised, and includes any employment of kind prescribed by regulations but does not include any employment of a kind excluded by the regulations”.  (I have not been able to locate employment either specifically included or excluded by regulation).

Employment is widely defined to include paid work, work as a volunteer, practical training as part of an education or vocational course or work as a minister of religion or other member of a religious organisation.

A relevant apprehended violence order means – “(a) an apprehended violence order (other than an interim order) made by a court under Part l5A of the Crimes Act 1900, or (b) an interstate restraint order (within the meaning of Part l5A of the Crimes Act 1900), whether or not it is registered under that part, being an order made on the application of a police officer or other public official for the protection of a child (or a child and others).

No distinction is made between a defendant who is an adult and one who is a child.  The consideration of an AVO in employment checking is not restricted to a current order.   There is no time limit.   An order once made always remains a relevant consideration.  Once you are “on the books” you are there forever.  (It is noted that AVOs made before the 3rd July l995 are exempt from employment checks by the Commission for Children and Young People Regulation 2000).

The employment screening process is provided for in s.34. Screening involves the assessment of the risk to children in child-related employment arising from anything disclosed in such checks having regard to all the circumstances of the case.  It includes a check for any “relevant criminal record” and for “any relevant apprehended violence order”. The assessment process also includes the disclosure of the results of any such check or risk assessment to any person who determines whether the person is to be employed or continues to be employed in that child-related employment.

Summary of what is included/excluded from checks and assessment

Excluded from consideration in relation to AVOs are –

(a) orders made before 3rd July 1995;

(b) interim orders;

(c) orders applied for by a person other than a police or public officer;

(d) orders made following a conviction for certain offences pursuant to s.562AB of the Crimes Act;

(e) orders made for the protection of a person not a child (even if they involve sexual assault allegations);

(f) proceedings withdrawn on undertakings or otherwise. 

Included are- 

(a) orders made for the protection of a child whether or not there are sexual assault allegations;

(b) orders made without admissions and by consent;

(c) orders made but later discharged or rescinded;

(d) orders made ex parte (whether or not the order is ever served on the defendant;

The position is unclear where an application is made for an order to protect an adult but is extended by section 562BC or 562BD to protect a child in a domestic relationship with that adult (ie, is it an order for the “protection of a child” where it applies indirectly).    The position is also unclear regarding telephone interim orders.  Telephone interim orders, once confirmed, operate for a fixed duration but are they “orders of a court”? 

AVO checks operate more broadly than a criminal record check

When compared with a criminal conviction for the purpose of employment checks, AVOs have a broader operation.  In the case of an AVO no crime need be proved -  the order may be based upon facts that constitute no crime at all (eg. threatening words used in a private home).  If the order is made by consent and without admissions no concession is made as to the truth of any allegations.  If the facts are contested the civil standard rather than the criminal standard of proof applies.  In the case of a child defendant the doli incapax presumption does not have to be rebutted.  Likewise s.32 of the Mental Health (Criminal Procedure) Act 1990 is not available in the case of a defendant who is mentally disturbed or has an intellectual disability. 

All AVOs made for the protection of a child are included regardless of the circumstances leading to the order.  This broad approach is of concern. An ocean is being trawled to possibly catch a pond full of fish.  For an unlimited period into the future an increasingly large number of children will be the subject of employment checks even where no sexual abuse was a basis for the making of the order.  What may well be unhappy past events in their young lives will continue to be delved into.  Many AVOs that are made in the Children Court relate to “passing events” in children’s lives – school yard arguments, boyfriend/girlfriend break ups, sibling fights etc.

In contrast only convictions for a limited range of crimes constitute a “relevant criminal record”. These are limited offences involving (a) sexual activity, (b) acts of indecency (c) child abuse or child pornography (or an offence an element of which is an intention to do so, or attempt, conspiracy or incitement to do so (and punishable by imprisonment for l2 months or more).

If offences of a non-sexual nature are not included then one may ask why are all AVOs (including those of a non sexual nature) included?  Why are allegations of sexual abuse in care and protection proceedings, Family Law proceedings, mental health hearings (or other civil proceedings) not included? Is the only reason that they do not appear on police records?

Where a child has been sexually abused often the path by which the matter comes to be presented to a court involves factors unrelated to the nature of the abuse (e.g whether a complainant first approaches police, contacts DOCS or seeks a residency order or injunction through the Family Court).  The police if contacted may institute criminal proceedings, apply for an AVO, neither or both.  Police may well proceed with an AVO application instead of a criminal charge precisely because the likelihood is that a criminal prosecution will fail.

Limitation of risk assessment 

It is a requirement of employment checking that the assessment of risk to children in child-related employment be one, having regard to all the circumstances of the case (s.34).  However, the very nature of AVO proceedings and the limitations of the court record will likely ensure that all the circumstances will not be disclosed.

Where an order is made without admissions, no concession is made as to the completeness, truth or accuracy of the contents of the application.  Consent may be given despite the facts in the complaint being strongly contested.  Disputed facts may occasionally be outlined during submission but no transcript will be with the court record.    Applications for AVOs are not documents drafted with precision. They often contain broad and unsubstantiated assertions.  Of course they may also be inaccurate by omitting much relevant material.  Unlike in the case of a criminal charge, where the elements of an offence have to be proven, in the case of a defended AVO application an order may be made on the ultimate issue without any resolution of conflicting facts.  Again, against a background of such limitations, it is virtually impossible to see how the obligation to have regard “to all the circumstances of the case” could ever be fulfilled by the assessing authority.

Another concern is the retrospective operation of the provision.  Orders made after l995 are included in the l998 legislation.  That orders made on a “by consent and without admissions” basis would give rise to employment check could not possibly have been within the contemplation of the child when such consent was given.     My own limited enquiries have revealed that it is not commonly appreciated, even among legal practitioners representing children, that AVOs made against children are included in employment checks.

Children may become subject to employment checks at a young age through training and casual work involving children. Would a child who umpires a netball game and is paid $10 be the subject of an employment check?   

The assumption behind the inclusion of AVOs is rather tenuous.  A sentence imposed for a criminal offence has a number of objectives (deterrence, rehabilitation, denunciation) but ultimately at least its purpose is for the protection of the community at large.   An AVO on the other hand has a purpose only for the protection of a protected person.  It is a significant leap to extrapolate from this a risk to the community at large. 

An AVO can be no more than a marker that the defendant falls within a group, of which a small section of that group may warrant further investigation. It is not within the writer’s knowledge how information as to the making of an AVO in the past is treated in practice during a risk assessment.   Are AVOs that include facts of a non- sexual nature given any consideration?  How are “by consent and without admission” cases treated?   How is the principle in s.32 “The welfare of children and, in particular, protecting them from child abuse, is the paramount consideration in employment screening” applied in practice especially in relation to “weak” or imprecise allegations?  What weight is given to factors other than child abuse when applying the welfare of the child as the paramount consideration test?

Assessment of risk and recidivism

It is not the purpose of this paper to examine factors related to recidivism of sexual offenders.  These features were discussed in a NSW study conducted between l996 and l998. The results appear in an article “Predictors of Recidivism in Australian Juvenile Sex Offenders: Implications for Treatment” published in Sexual Abuse: A Journal of Research and Treatment vol.l3 No.2 (April 2001).   In that study 70 juvenile sexual offenders in custody were assessed to compare first offenders (N=40) and recidivist offenders (N=30).  The average age of offenders was l5.7 years.    The results had limitations eg. some classified as first offenders may have been undetected recidivists.  Recidivism maybe relates to the opportunity to offend. This could not be evaluated. 

I quote further from the article (p.l42) –

“The results of this study indicate that deviant sexual fantasies are directly related to recidivism of sexual offending in juvenile sex offenders, whereas cognitive distortions are indirectly related to recidivism through deviant sexual fantasies. Learning problems, deviant sexual experience, and cognitive distortions all had a direct causal path to deviant sexual fantasies. Learning problems and deviant sexual experiences were indirectly linked to recidivism through cognitive distortions or deviant sexual fantasies or both. Poor social skills were both directly linked to recidivism and indirectly linked through cognitive distortions and deviant sexual fantasies.  There was also a significant association between deviant sexual experiences and learning problems, suggesting that the adverse environments in which young people are subject to deviant sexual experiences may also have a detrimental effect on their learning.”  An example of a cognitive distortion was “She smiled at me/was friendly to me/spoke to me – that meant she wanted sex”.

I have only quoted from this article to illustrate how inadequate the information contained in the court record (in the usual AVO case with sexual abuse allegations) is if used to assess either risk or recidivism.

I am not advocating that AVOs should be excluded entirely from a risk assessment.   This article and study does contain support for attempts to identify young sexual offenders and particularly recidivists. Reference is also made to a study by R.K.Hanson and M.T.Bussiere ((l998) ‘Predicting relapse: A meta-analysis of sexual offender recidivism studies.’ Journal of Consulting and Clinical Psychology 66, 348-362). This article apparently is a review of 6l other studies with 28,972 offenders identified. Early onset of offending was a predictor of sexual recidivism.  Other factors were choosing males as victims, sexual interest in children and an entrenched and criminal lifestyle. Early onset of offending, sexual interest in children and criminal lifestyle were also factors in the NSW study associated with recidivism.

How to respond to such deficiencies in the present scheme?

More comprehensively, it may be asked, how can records of AVOs against children be used to better identify recidivist sexual abusers, while at the same time excluding from consideration the far greater number of cases of AVO’s that have no sexual abuse implications at all?

The first response should be one of recognition of limitations and injustices with the current system.  There is no recognition presently within the terms of the legislation of either limitations or potential injustice.  Amendment to the legislation may be necessary.

Further responses however are desirable and do not require legislative change –

(a) there should be a greater awareness by practitioners and the court of AVO orders having implications for risk assessment (and future employment);

(b) there should be greater effort to try to correct errors (or at least challenge disputed facts) at the time that the order is made and in a way that they appear within the court record;

(c) There should be a clearly established procedure to challenge material and correct errors during the assessment process (if not beforehand);

(d) There should be an acute awareness of the serious limitations of the inferences that can be drawn from the record of AVO proceedings by those making risk assessments (and especially where orders are made on a without admissions basis);

(e) There should be a process whereby admitted errors in court records are not perpetrated through subsequent assessments.

Comment on the above

(a) Magistrates should be very hesitant to make orders against very young children except on clear evidence.   If an order is sought to be made by consent, the court should receive an assurance from the child’s lawyer that the order has been explained to the child (and the child’s parents) and  the possible implications of such order on later employment.  Consideration should be given to the possibility of future legislative changes that may broaden the range of employment that may require employment checks.

If considered necessary or desirable the requirement of such an assurance could be covered by a practice direction.

(b) If a lawyer makes submissions that facts in the complaint (and any supporting statement) are not admitted even though consent is given for the making of the order, then this should be noted on the court papers.  Magistrates should be conscious that in future years, court papers may be available to an assessor but untranscribed submissions will not be;

(c) Where significant facts are disputed (but the order consented to), lawyers may be encouraged to file the child’s version in affidavit form. 

(d) Pending any changes in legislation, magistrates may consider making recommendations that an order not be given significant weight if an assessment is made where at least there are no significant issues of physical violence or sexual abuse.

(e) Where an order is sought for the protection of an adult (e.g. the 

Defendant’s mother) as well as children (e.g siblings), the court should give close attention  to whether or not such children need to be protected by the order or whether such is being sought as a matter of formality.

Legislative Changes

I propose a number of possible changes to the legislation:  

1. At the time of the making of an order the magistrate should have a power to exclude an AVO from consideration by a risk assessor in the future.   There could be pre conditions attached to the discretion e.g. the court is satisfied there are no sexual abuse allegations raised in the proceedings.  The court (close in time to the events) may be better placed than a risk assessor to make this judgment.  Risk assessors can then concentrate their attention on the cases of real concern.

2. The power should exist for an application for exclusion from consideration to be made at a subsequent time.  This would provide a relatively cheap, effective and independent review process.

3. Persons who would be the subject of a risk assessment if they were to be employed, should be able to obtain a provisional risk assessment.  Where a person is seeking to be employed in an area involving contact with children and is ultimately to be assessed unfavourably, that person should be able to be assessed in advance of that commitment.   These days training and other courses may occupy years and involve a significant investment in time, hopes and money.    

4. The process of re-assessment each time that a person changes employment should be modified so that if an AVO is not considered relevant or important in one assessment, it should not be continually coming up for further consideration (in the absence of some new information or factor). I appreciate that different occupations may involve different risk levels. 

Perpetuating injustice

The definition of “employment screening”, providing as it does for disclosure not only for the purpose of a risk assessment but also the dissemination of the results has serious implications for privacy, and tends to undermine the policy of these cases being dealt with in a closed court in the first place.

The concern is not so much with cases assessed (by whatever basis) as a high risk.

There is less concern for those assessed as no risk (other than that they should not be in the assessment system at all).  The concern is with the group in between. The inevitable practical result will be that any risk will deter employers.  It also seems inevitable that an unfavourable assessment to any degree, once made, will be perpetuated through subsequent assessments.

Conclusion

The objectives of the legislation are basically sound. It is desirable to identify recidivist sexual offenders and limit their opportunity for re offending.  Some of such persons commence their sexual activities at a young age and if they continue offending, do so against many victims.  Some of such young offenders may be the subject of AVO proceedings.  This may especially be the case where the victim is also young and criminal proceedings may (for that or other reasons) fail.

It is also unfortunate that in the case of young sexual abusers who come before the Children’s Court via AVO proceedings, that there is not some method by which a rehabilitation program could be used to supplement the AVO (possibly linking the AVO with an order to attend a therapeutic or treatment program as provided by s.75 of the Children and Young Persons (Care and Protection) Act l998).

While these objectives are laudable, the legislative framework is structured to sweep up all cases where an AVO (applied for by a police or public officer) is made for the protection of a child.  The great bulk of such orders have nothing to do with sexual offending.  Many will be made by consent and without admissions.   They may relate to temporary or passing events in the child’s life.  They may be made while the child is young and immature.  Once made however, there seems no legal mechanism by which the order can be “lived down” or written out of the system. 
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