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FORMULATING APPLICATIONS FOR AN ASSESSMENT ORDER

Comment from the Children’s Court Clinic

1. The Authorised Clinician’s duty to the Court

The Clinic was established pursuant to the Children and Young Persons (Care and Protection) Act 1998 fundamentally for the purpose of providing independent, unbiased assessments of children and families to the Children’s Court
. It was identified that experts providing reports to the Children’s Court needed to be independent from the Department of Community Services. Private practitioners who previously conducted clinical assessments of children and families in care matters were not considered to have sufficient independence from the Department of Community Services to whom they were contracted. The Children’s Court Clinic is concerned to guard its independence and maintain its duty to the Court.

It is our view that the independence of the Children’s Court Clinic may be compromised by Assessment Orders that are overly directive and constrain the parameters of the expert assessment. The Assessment Order should not overly prescribe how the assessment should be undertaken, but rather allow the Authorised Clinician sufficient scope to determine the nature and form that a particular assessment should take.

2. Assessment Orders

The Children’s Court Clinic is to be engaged to provide information and evaluation when the information cannot be obtained elsewhere. The Children and Young Persons (Care and Protection) Act 1998 provides, in section 56(1)(a) that in considering whether to make an Assessment Order the Children’s Court is to have regard to whether the proposed assessment is likely to provide relevant information that is ‘unlikely to be obtained elsewhere.’ 

Where there has been extensive agency involvement with a child and family, it may be useful to consider which questions/issues are already known to the applicant.  For example the following questions, in a situation where the relevant agency has been involved with the family for a number of years would be ascertainable by consultation with the relevant caseworker and/or documented clinical records. 

Does the mother report any violence in her relationship with the father, if so what type of violence?
What is the father’s level of gambling?
Does the father report any violence towards the mother, if so what type of violence?

In this instance it might have been more pertinent to ask:

How does the mother’s reported level of violence impact on her parenting capacity?

How does the father’s level of gambling impact on his ability to care and protect his child? 

3. Names indicated on the Assessment Order

All persons to be assessed should be identified on the Assessment Order. This ensures that the Authorised Clinicians will assess all those person that the Court intends for it to assess. It is important that the persons identified in the Assessment Order have been consulted and have consented to participate in the assessment pursuant to section 54 (2) of the Children and Young Persons (Care and Protection) Act 1998. 

4. Issues to be addressed

The applicant to the Assessment Order is required to list Issues to be Addressed by the Authorised Clinician. This enables the Authorised Clinician, in conducting the assessment, to focus the assessment towards pertinent questions that the Court considers will assist in its decision making process. Issues to be Addressed provide directions to the Authorised Clinician but should not be so particular and detailed such that they are anticipatory or prejudicial in style.  

An Assessment Order containing a vast list of issues to be addressed results in an Assessment Report that lacks relevance and specificity. If there are too many questions the result will be a general report that diverts from the salient concerns. If the Issues to be Addressed are not kept to a realistic number, failure to answer all of the issues can create an opening for unnecessary objections to a report, when in practice it is impossible to deal with more then a limited number of issues if the report is to be maintained to a realistic length. 

Whilst it is not desirable to prescribe the number of issues that an applicant should include in an Application to Children’s Court for Assessment Order it should be noted that an inordinate number of questions to be addressed can be overly restrictive and beyond the time constraints of the Authorised Clinician. An ideal Assessment Order would contain not more than ten issues to be addressed. 

5. Relevance of issues and questions

The issues and questions put forward in the Assessment Order should be relevant and not overly constrain the scope or outcome of the assessment.

The issues and questions should be framed in language that is value free and objective. A question that states; “What is the impact on the child of his mother’s violent, fluctuating and intermittent relationship with x” contains assumptions about the quality and nature of the parent’s relationships that is not relevant to the issues to be addressed. The question may be rephrased to state;  “Assess the mother’s relationship with x, taking into account the impact of the violence on the child”

6. Relevant information should be provided in the File of Documents

The File of Documents should contain all the documents filed with the Court, or agreed by the parties or ordered by the Court. The File of Documents must be forwarded to the Clinic within 5 days of the making of the Assessment Order. The contents of these documents should not be reiterated or re-interpreted in the form of questions to be addressed by the Authorised Clinician. An example from a recent “issues to be addressed” illustrates this point;

The mother has 3 AVOs against the children’s father, in various states of Australia. The NSW AVO was granted in 1999, and is valid for 5 years, however during the time the AVO has been in place the mother has had 2 other children to the father. Thus, how is the mother able to demonstrate her protection of the children if they were to be returned to her care, when she has already demonstrated that she is unable to enforce the current AVO

The issues to be addressed could properly be stated in the form of that part of the previous paragraph that has been underlined. 

7. Psychometric Tests

The decision to administer a particular type of psychometric test, if any at all, involves clinical expertise and specialised knowledge of the benefits and limitations of psychometric testing in any given situation. An integral aspect of the Authorised Clinician’s assessment includes an analysis of the background information (as provided in the File of Documents) and the particular problems facing the child and/or family, in addition to evaluation of the presentation of the persons being assessed, with the aim of selecting a range of assessment modalities appropriate to the situation. 

Assessment Orders should not usually specify a particular type of psychometric test such as the Parental Stress Index or the Minnesota Multiphasic Personality Inventory. 

The use of a particular psychometric measurement may not be recommended in light of the subject’s intellectual capacity for example, or previous history of mental illness or other contraindicating factors.  The decision to use a particular psychometric test or survey, should be left to the discretion of the Authorised Clinician who is able to carefully consider the documents provided by the applicants and the issues to be addressed in the Assessment Order, as well as the current circumstances and functioning of those persons included in the Assessment Order. 

8.  Paediatric Assessments 

Requests for Paediatric Assessments should not be contained in the Assessment Order as the Children’s Court Clinic does not conduct paediatric assessments. These may be organised by the Department of Community Services through their agreements with the Department of Health.

9. Follow-up Appointments and Referrals.

The Children’s Court Clinic cannot undertake any follow up appointments with clients or initiate any referrals that are referred to in their Assessment Report.  The Authorised Clinician’s duty to the Court requires that the role of the Authorised Clinician is confined to the assessment and preparation of the Assessment Report. 

It is not the role of the Authorised Clinician to make and arrange appointments as was requested in the following example:

The mother has a history of suicidal ideation. She has been involved in the past with Mental Health, and is currently taking anti-depressants. The Department would request that the mother be assessed by a psychologist in relation to her suicidal ideation, and that should the psychologist deem it necessary for the mother to undertake a psychiatric assessment, that this be organised.
10. Which Authorised Clinician?

The Children’s Court Clinic employs clinical experts in the fields of psychology, social work and psychiatry who have specialist training and experience in a variety of areas, and in particular, in the assessment of children and families. It is, in most instances, not relevant for the Assessment Order to dictate which professional should undertake an assessment. On occasions the Assessment Orders states a request for a specific type of assessment and/or Authorised Clinician, when it is not relevant to the issue at hand, or two different types of assessment are requested (Psychiatric and Psychological) when it would be more appropriate to have one of these types of professionals undertake the whole assessment. A cognitive psychological assessment should not be requested unless cognitive capacity is considered to be important in the specific case. 

11. Additional assessment of same child/ren and family

Unless there are reasons to suggest otherwise, or the Court specifically requests an alternate Authorised Clinician, the Children’s Court Clinic prefers to refer the Assessment Order to the same Authorised Clinician when an additional request for assessment is made. 

12. Conclusion 

The Children’s Court Clinic, since its establishment in July 2001 has received and undertaken over 1230 Assessment Orders involving approximately 2930 children and young persons in courts throughout the State. This has provided an opportunity to reflect on the formulation and drafting of Applications for Assessment Order to Children’s Court. The Children’s Court Clinic seeks to provide comments that will aid in the preparation of Applications to best facilitate the formulation of Assessment Reports that assists the Court in its decision making process.
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