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‘GEORGE’ v CHILDREN’S COURT OF NEW SOUTH WALES &4 ORS
FACTS

Since 2001, George (now three-years of age) hasibdester care. On 28 January 2003,
Mitchell CM heard an application by the Director+@eal (Department of Community Services
(“DOCS”)) seeking an order that parental respoligiidior George be allocated to the Minister
until George reached the age of 18 years. The mnagisvas informed that the foster carers had
moved to a different region of NSW to that of ttegnts. It was apparent that, if contact visits
were to take place between George and George’stgatbe parents would have to travel from
their respective residences to the region of Neutls@/ales where the foster carers and Ge
reside. Mitchell CM found that the parents could aiford the costs of visiting George and
ordered DOCS to pay the “rail/bus fares and redslereccommodation expenses [of the]
parents” which were to be incurred as a result @king periodic visits to George (the
“challenged order”).

On 19 September 2003, Grove J quashed, by wayrtdreei, the challenged order. His
Honour held that the Children’s Court had no poteemake the order pursuant to s 15 of the
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Children’s Court Actl987 (“the CC Act”), s 74 th€hildren and Young Persons (Care and
Protection) Actl998 (“the CYP Act™)or an implied power under these Acts.

CD, George’s mother, sought leave to appeal andae@ against the decision of Grove J.
HELD per Ipp JA (Sheller JA and McColl JA agreeing)

I. The CYP Act provides exclusively and exhausyvel the relief the Children’s Court may
order arising out of obligations imposed on theeDior-General (and the Minister) by that Act,
and that Act imposes limitations on the power & @hildren’s Court to grant such relief.
Accordingly, neither s 15 of the CC Act nor any mownplied from any of the legislation
extends the powers of the Children’s Court to gralef arising out of obligations imposed on
the Director-General (and the Minister) by the CAd beyond the powers of the Children’s
Court that are contained in the CYP Act.

Jackson v Sterling Industries LimitétP87) 162 CLR 612 at 620-621, 631, 632 & GAatrick
Stevedores Operations (No 2) Pty Limited v Maritlomeon ofAustralia(1998) 195 CLR 1 at
29, 35 & 61;National Parks and Wildlife Service v Stables HersPty Limited1990) 20
NSWLR 573;Grassby v The Quedfh989) 168 CLR 1 considered and applied.

ii. The supply of services and support by the Doe&eneral (that formed the basis of the
challenged order) was a matter that fell within dieeretion of the DirectoGeneral, and (in th
absence of the agreement of the Director-GendralChildren’s Court was not empowered by
s 74(3) or s 86 of the CYP Act (or any other p&that Act or theChildren (Care and
Protection) Actl987 to order DOCS (the Director-General) to preuite services, the subject
of the challenged order.

iii. While, on 28 January 2003, the Director-Gemhsraught an order that all parental
responsibility for George be allocated to the Migisuntil George reached the age of 18 years,
neither the Director-General nor the Minister agreean order being made in the terms of the
challenged order. Thus, the Children’s Court haggower under the CYP Act to make the
challenged order. Section 15 of the CC Act didprowide the necessary power and no such
power could be implied from any of the legislationwhich we were referred.

Orders
I. Appeal dismissed.

ii. No order as to costs is made.

IN THE SUPREME COURT
OF NEW SOUTH WALES
COURT OF APPEAL

CA 40888/03
SC 11320/03

SHELLER JA
IPP JA
McCOLL JA
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Friday 19
December 2003

‘GEORGE’ v CHILDREN’'S COURT OF NEW SOUTH WALES &4 ORS
Judgment

1SHELLER JA: | have had the privilege of reading in draft jhégment prepared by Ipp JA
with which | entirely agree.

21PP JA:

The application for leave to appeal, the graneakk, and the appeal

3 This is an application for leave to appeal ana@oeal from a decision of Grove J quashing,
by way of certiorari, an order made on 28 Janu@fB2dy Mitchell CM sitting in the Childres’
Court of New South Wales.

4 By that order (the “challenged order”) the Depemt of Community Services (“DOCS”) was
required to pay the “rail/bus fares and reasonabé®mmodation expenses [of the] parents”.
The “parents” in question were the parents of &lakiho, for the purposes of these
proceedings, has been given the pseudonym of GeBeggge was a child living “out of home”
with foster carers. The “fares” and “accommodatapenses” that, by the challenged order,
DOCS were required to pay, were the expenses teafsavould incur in making periodic
visits to George.

5 Grove J held that the Children’s Court had nogrotw make the challenged order. CD,
George’s mother, now wishes to appeal against biwHr’'s decision and she is the claimant in
these proceedings. The Children’s Court is thé dpponent, and the Minister for Community
Services and the Director-General of Community Besvare the second and third opponents
respectively. George’s father, AB, is the fourtipopent and the fifth opponent is a solicitor,
LR, who is sued as separate representative forggeor

6 Mr Basten QC appeared for the claimant mother, @2 Children’s Court was not
represented and, it seems, abides the decisidtre @dourt. Mr Temby QC and Mr G W Moore
represented the Minister for Community Services thedDirector-General. Mr Kumar
represented AB, the fourth opponent, and Mr Siogieepresented LR, the fifth opponent.
7 The fourth and fifth opponents supported thentlaf the claimant. Thus, Mr Kumar and Mr
Singleton supported the arguments of Mr Basteadufition, they advanced submissions of
their own.
8 It was common ground between all parties thatde¢a appeal should be given. The issue that
Is raised is an important one. | would grant leave.

Background circumstances

9 George was born on 10 February 2000.

10 CD, George’s mother, has a prolonged histotyirmje drinking. She commenced but failed
to complete various rehabilitation courses. Sheblean admitted on numerous occasions to
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various hospitals for alcohol-induced pancreat8ise has not completed any long-term
rehabilitation. She has continued to drink dedpéieig aware that this endangers her life and
her custody of George.

11 AB, George'’s father, is apparently unable tdahdrom alcohol and is a consumer of
drugs. He has failed to complete successfully ahglbilitation programme.

12 AB and CD have a history of, together, consunaileghol to excess. On humerous
occasions the police have been called to dealwaitibpus alcohol-related incidents, including
domestic violence, involving both of them. In sorG@&orge has been present. Between October
2000 and April 2002, DOCS received eight reporéd heorge was at risk of harm whilst in the
care of CD or AB due to problems associated witlsalof alcohol by both of them and
domestic violence in his presence.

13 In about February 2001, George was taken irgdeimporary care of foster carers. Foster
care continued at intermittent intervals until,JoMay 2002 AB and CD consented to the
Director-General making a “temporary care arrangefra respect of George pursuant to s
of theChildren and Youn&ersons (Care and Protection) At®98 (“the CYP Act”). George
was then placed with his present foster carersh&tttime, the foster carers resided in the
Sydney metropolitan region where AB and CD were adsident.

14 Between May 2002 and September 2002, AB andebBwed their consent to the tempo
care arrangement and George was maintained irr foeste.

15 On 24 September 2002, the Director-General eghjpdi the Children’s Court for an order
pursuant to Chapter 5 of the CYP Act for an inteoirder allocating parental responsibility for
George to the Minister for a period of 12 months.

16 On 3 October 2002, following that applicationdavith the consent of all parties), an
interim care order was made pursuant to s 69 o€t Act. This order allocated to the
Minister what were stated to be specific aspecfsaoéntal responsibility, including residential
arrangements, day-to-day care, supervision, coataghgements, provision of services and
financial support.

17 The interim order made on 3 October 2002 wasiraoed from time to time and George
remained under the parental responsibility of theidfer and in the care of the same foster
carers. CD had supervised contact with George waelk or fortnightly from May 2002 until
December 2003.

18 On 28 January 2003, Mitchell CM heard a newiapfbn by the Director-General seeking
an order that parental responsibility for Georgelbmcated to the Minister until George reac
the age of 18 years. The magistrate was informaittie foster carers had moved from Sydney
to the southern part of New South Wales. At thraetiAB and CD were living apart. AB was
living in the northern part of Sydney and, altho@b was also apparently resident in the same
general area, she had commenced a full-time rasadleshabilitation programme in the
Canberra district.

19 It was therefore apparent that, if contact sigiere to take place between George and his

parents, AB would have to travel to the southem gaNew South Wales from northern
Sydney and CD would have to travel there from thal§&rra district.

20 Mitchell CM found that the parents could nobadfthe costs of visiting George. He made
the following orders:
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“(1) That the interim order of 3/10/2002 continue.

(2) That the child have contact supervised by tepddtment of
Community Services, once per fortnight 4 hours Wweakd including
one such period on the day before the child iswigered for the
purposes of the assessment; the Department of Caityngervices to
pay the rail/bus fares and reasonable accommodaxipenses [of the]
parents.

(3) That there be leave to re-list on short noiicthe event of default.”

21 The second order, to the extent that it ord€&€B to pay “the rail/bus fares and reasonable
accommodation expenses [of the] parents”, is tladlexinged order.

22 On 28 May 2003, the Minister and the Directon@&al filed a summons in the Supreme
Court seeking an order, by way of certiorari, qurglhe challenged order. On 19 September
2003, Grove J upheld their application and ordered:

“[S]o much of the order of the Children’s Court neaahd entered on
28 January 2003 as directed ‘the Department of Canitsn Services
to pay the rail/bus fares and reasonable expensésd] parents’ be
quashed.”

23 Merely to complete the picture, thereafter, dwovember 2003, the Children’s Court made
the following orders:

“(1) That the interim orders made on 3 October 20@2lischarged.
(2) Pursuant to s 79(1)(b) of the Act that parergaponsibility be
allocated to the Minister until the child [Georggfains the age of 18
years.
(3) Pursuant to s 81(1)(b) of the Act, parentapoesibility for
residence, medical and dental needs, recreatiecjageducation and
training, official documents and financial suppoetallocated solely to
the Minister.
(4) Pursuant to s 81(1)(c) of the Act, parentapoesibility for religion
be exercised jointly between the Minister, [CD] 4A8].
5) ...
(6) Pursuant to s 86 of the Act,
(i) contact between the child and [AB] and [CD}as
occur for a period of four hours each month. Suaftact
is to be supervised by a delegated officer of theidter or
a person nominated or approved by the MinisterhSuc
contact is to occur in the [southern] area of Newts
Wales or at such other place as agreed betweele gatiex
officer of the Minister, the foster carers and [AdB{d
[CD].
(ii) continuation of supervision of contact to kelse
discretion of the Minister’s delegate.”

The decision of Grove J

24 The issue for determination before Grove J (@fdre this Court) was whether the
Children’s Court had power to make the challengelgio

25 His Honour noted that three sources of powertdegoh suggested. These were s 15 of the
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Children’s Court Actl987 (“the CC Act”), implied power under either G¥P Act or the CC
Act, and s 74 of the CYP Act.

26 Section 15 of the CC Act provides:

“15. The Court may, in relation to all matters @spect of which it has
jurisdiction, make such orders, including interltmry orders, as it
thinks appropriate.”

Grove J referred to the remarks of BrennanJhakson v Sterling Industries
Limited (1987) 162 CLR 612 at 620-621 and pointed outithReid v Howard
(1995) 184 CLR 1 at 16 it was observed in the jpidgment that:
“Although it has been said that the inherent poafea superior court
cannot be restricted to defined and closed categjaitie power is not
at large.”

27 The learned judge concluded that s 15 did rmtige a source of power for making the
challenged order.

28 Grove J then turned to implied power. His Horgaid in this regard:

“I would apply the views of Dawson J (which had gexl agreement

of the other members of the bench) in Grassby vQixeen (1989)

168 CLR 1 where his Honour said at 16-17:
‘...a magistrate’s court is an inferior court withiraited
jurisdiction which does not involve any general
responsibility for the administration of justiceyoad the
confines of its constitution. It is unable to drapon the
well of undefined powers which is available to the
Supreme Court. However, notwithstanding that itw¢rs
may be defined, every court undoubtedly possesses
jurisdiction arsing by implication upon the prinlgghat a
grant of power carries with it everything necesdaryits
exercise (ubi aliquid conceditur, conceditur esiite quo
res ipsa esse non potest). Those implied powersmay
many instances serve a function similar to thateseby
the inherent powers exercised by a superior caurthey
are derived from a different source and are limitetheir
extent.’

and
‘It would be unprofitable to attempt to generalize
speaking of the powers which an inferior court must
possess by way of necessary implication. Recogndfo
the existence of such powers will be called for méheer
they are required for the effective exercise afregiction
which is expressly conferred but will be confinedst
much as can be ‘derived by implication from statyto

provisions conferring particular jurisdiction’.
29 His Honour concluded that it was not a necessaplication of the objects of either the CC
Act or the CYP Act that there should be power teorthe Director-General (or, implicitly,
DOCS) to meet the travelling and accommodation esge of the parents.

30 His Honour then turned to s 74 of the CYP AttisTsection provides:

http://www.lawlink.nsw.gov.au/scjudgments/2003nswefl32a6f466fc42eb68ca2t... 1/08/201.



George v Children's Court of New South Wales & 4 {2003] NSWCA 38 Page8 of 27

“74(1) The Children’s Court may make an order direga person or
organisation named in the order to provide supjoorthat child or
young person for such period (not exceeding 12 h®rds is specifie
in the order.
(2) The Children’s Court must not make an ordereuridis section
unless:
(a) it gives notice of its intention to considerkimgy the
order to the person or organisation who would logired
to provide support pursuant to such an order, and
(b) the person or organisation is given an oppastua
appear and be heard by the Children’s Court bef@e
Children’s Court makes such an order, and
(c) the person or organisation consents to the myabd
the order, and
(d) the views of the child or young person in rielato the
proposed order have been taken into account.”
(3) The Director-General may be required to prodpport pursuant
to an order made under this section.”

31 Grove J dealt with s 74 by saying:

“A critical restraint on s 74 as a source of powes 74(2)(c) which
prohibits [an] order in the absence of relevantseon. | do not
construe s 74(3) as doing anything other than ngagxplicit that the
Director-General may be a person subject to dvacis contemplated
ins 74(1).”

His Honour noted:
“[Nt is clear that the Director-General did notns®nt to any order.”

Accordingly, his Honour considered s 74 was themeloyglered “sterile as a source
of power”.

The contentions of the claimant and the fourth andifth opponents

32 Mr Basten, on behalf of the claimant, submitteat the primary principle underlying ss 8
and 9 of the CYP Act was that the “safety, welfane well-being of the child” must be the
paramount consideration in all actions and decssioade under the Act.

33 He drew attention to ss 8(a) and (c) which mtethat the following are objects of the CYP
Act:

(a) that children and young persons receive susharad protection as
is necessary for their safety, welfare and welhgetaking into
account the rights, powers and duties of theirmtarer other persons
responsible for them, and

(c) that appropriate assistance is rendered tonfsaaed other persons
responsible for children and young persons in #réopmance of their
child-rearing responsibilities in order to promateafe and nurturing
environment.”

34 He also drew attention to ss 9(a) and (f) wipicvide:
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“9(a) In all actions and decisions made under Algis(whether by
legal or administrative process) concerning a paldr child or young
person, the safety, welfare and well-being of thié&dcor young person
must be the paramount consideration. In partictier safety, welfare
and well-being of a child or young person who hasrbremoved from
his or her parents are paramount over the rightiseoparents.

(f) If a child or young person is placed in outhadme care,
arrangements should be made, in a timely mannensare that
provision of a safe, nurturing, stable and secaxérenment,
recognising the child or young person’s circumstégnend that, the
younger the age of the child, the greater the fheedarly decisions to
be made in relation to a permanent placement.”

35 Mr Basten referred to the observation by Grotread “[a]ny inhibition upon the ability to
undertake contact ordered by the Children’s Caaldtes to matters subjective to the parents
namely their claimed inability to afford the costi@avel and not to care of the child”. Mr
Basten submitted that contact between the paredtsh@ child fell within the concept of “care
of the child” and his Honour erred in his appro&zlhhis issue.

36 Mr Basten submitted that, by the CYP Act, thenpry responsibility for the exercise of the
care and protection jurisdiction was that of theld®an’s Court. He accepted that there might
be orders that operated at a level of remotenesstine welfare of the child and hence beyond
the proper identification of the “matter” with resy to which the Court has jurisdiction
pursuant to s 15 of the CC Act. He submitted, haxethat any order concerning contact
between the child and its natural parents couldaibto qualify on this ground. He submitted
that there was no reason to read down the plenatittee power conferred on the Children’s
Court by reference to implied limitationBhe Owners of the Ship “Shin Kolddaru” v Empire
Shipping Company In@@994) 181 CLR 404 at 420-421.

37 Mr Basten pointed out that, save for the chglehorder, the Minister and the Director-
General did not dispute that on 28 January 2008hHélt CM made a valid contact order
pursuant to s 86 of the CYP Act. He submitted thatchallenged order was no more than a
mechanism designed to give effect to the valid eleisiof the contact order and was reasor
adapted to that end. He submitted that the chaigiegder did not require DOCS to act in a
manner outside its statutory functions and wassabject to an express prohibition on the
power of the Children’s Court. Hence, he argued dmallenged order, itself, was valid.

38 Mr Basten submitted, in the alternative, thad&) of the CPY Act conferred express power
on the Children’s Court to order the Director-Geéo provide support.

39 He submitted, in the further alternative, tiat hecessary power could be derived from s 86
on the basis that the order requiring DOCS to paytitavelling and accommodation costs of
George’s parents was a necessary part of faaiigatontact of the kind contemplated by s 86.

40 Mr Kumar adopted the arguments of Mr Bastemaddition, he submitted that the challen
order gave effect to the other elements of theamirdrder made on 28 January 2003 and was
therefore within the implied power of the Childrei€Court:Grassby v The Quedf®989) 168
CLR 1.

41 He drew attention to the fact that “parentapoesibility”, as defined by s3 of the CYP Act,
means “all the duties, powers, responsibilities amithority which, by law, parents have in
relation to their children.” He submitted that paed responsibility included the provision of
travelling and accommodation expenses for the psiréence, the challenged order was within
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power.

42 Mr Singleton adopted the submissions of Mr Basted Mr Kumar and placed particular
reliance on s 15 of the CC Act. He submitted that@hildrens Court was seized of jurisdicti
to consider what interim measures should be pplace for the welfare of the child and, in
such circumstances, s 15 conferred power in thestidossible terms on the Children’s Court.
He submitted that the challenged order was iniogldbd a “matter” in respect of which the
Children’s Court had jurisdiction, and its makings‘appropriate” within the meaning of s 15.
Hence, he submitted, the challenged order waslyatidde.

The section 15 and implied power argument

43 Section 15 of the CC Act is in similar termst®3 of theFederal Court of Australia Act
1976 (Cth). Section 23 of the latter Act provides:

“The Court has power, in relation to matters inathit has
jurisdiction, to make orders of such kinds, inchglinterlocutory
orders, and to issue, or direct the issue of, wifitsuch kinds, as the
Court thinks appropriate.”

44 InJackson v Sterling I ndustries Limited, Brennan J (at 620-621) said in regard to s 23:

“As Toohey J points out, s 23 confers on the Fddeoart such
powers as are necessary or incidental to the eseeofithat Court’s
jurisdiction. But that is not to say that the C&udiscretion to mould
relief is at large. The relief which the Court igfzorised to give does
not extend beyond the grant of remedies appropiaetige protection
and enforcement of the right or subject mattesgue.”

Toohey J (at 631) said:
“Section 23 should be read according to its languagl it is apparent
that, where jurisdiction exists, the section coni@mwide range of
powers, though these powers must be read in thedighe comment
by the majority inThomson Australian Holdings PtyLimited v
Trade Practices Commission1981) 148 CLR 150 at 161: ‘So also
with s 23; it arms the Court with power to makekatids of orders and
to issue all kinds of writs as may be appropriatg,it does not provid
authority for granting an injunction where ther@ikerwise no case
for injunctive relief.”

And at 632:
“The effect of s 23 is to equip the Federal Couthvypowers arising
expressly or by implication, in this case from rade Practices Act
and with powers that are incidental and necessaityet exercise of the
jurisdiction conferred by that Act and the powevscenferred ...".

Gaudron J (at 641) said:
“In Thomson Australian Holdings Pty Limited v Trade Practices
Commissionit was held that s 23 does not enlarge powers
circumscribed by or in connexion with the granjuwfsdiction, and in
particular, does not authorise the grant of amicjion where there is
otherwise no case for injunctive relief. That case not an exhaustive
exposition of the limits of the powers conferreds¥®3. Section 23
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must be read in the context of any relevant coafefrjurisdiction and
any legislative provision limiting the relief to wah a party is entitled

45 InPatrick Stevedores OperationgdNo 2) Pty Limited v Maritime Union of Australia
(1998) 195 CLR 1 Brennan CJ, McHugh, Gummow, Kiaoyl Hayne JJ said (at 29):

“In Jackson v Sterling Industries Limited, Brennan J and Toohey J
at 632 expressed the point as being that s 23 iofethe Federal
Court such powers as are necessary or incidentaétexercise of the
jurisdiction of that Court.”

Their Honours said further (at 35):
“But the powers of the Federal Court under s 23iared to the
making of orders that are “appropriate” and thaitktion directs
attention to the rights and liabilities of the jpestto the proceeding
under the applicable law, both Commonwealth anteSQtaTerritorial
laws.”

Significantly, their Honours had previously stafati29) that the power conferred

by s 23 of thd-ederal Court ofAustralia Act
“may be exercised in any proceeding in which theefal Court has
jurisdiction unless the jurisdiction invoked is éemed in terms which
expressly or impliedly deny the s 23 power to tloen€in that class of
proceeding. It cannot be invoked to grant an injwmcwhere the Cou
acquires its jurisdiction under a statute whichvpies an exhaustive
code of the available remedies and that code dotesuthorise the
grant of an injunction: Byrne v Australian Airlinégnited (1995) 185
CLR 410 at 425-426, 456.”

46 Gaudron J said (at 61):

“It is correct to say, as the applicants for spdei@ave contend, that
resort cannot be had to s 23 of Fexleral Court Acto supplement a
provision of another Act which provides exclusivalyd exhaustively
as to the relief available, which provides as todittons which must
be satisfied before relief is granted or otherinsposes limitations on
the grant of relief.”

47 National Parks and Wildlife Service v Stables Peritger Pty Limited (1990) 20 NSWLR
573 illustrates the application of the principlepmssed iddackson v Sterling Industries
Limited andPatrick Stevedores Operations (No 2) Pty Limited v MaritimeJnion of
Australia. In National Parks and Wildlife v Stables Perisheithe Court was concerned with,
amongst other things, s 23 of thend and Environment Court At®79 (which was in terms
similar to s 15 of the CC Act and s 23 of thederal Court of Australia At The issue was
whether the Land and Environment Court had jurisaficto deal with a claim in tort for gene
damages. Sections 22 and 23 oflthad and Environment Court Aconferred broad powers
on the Land and Environment Court. Proceedings wan@menced in that court under s 20 of
theLand and Environment Court Aathich provided that the Land and Environment Cbad
jurisdiction to hear and dispose of proceedingseusdL23 of thEnvironmental Planning and
Assessment AiB79. Gleeson CJ (with whom Kirby P and Meagherndreed) explained that
the jurisdiction conferred by tHeand and Environment Court Aafas limited by the statute
itself (despite the broad terminology used in sa2@ 23 of that Act) and said at 582:
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“Wihere it is s 20(2) that is the basis of the lagadion to the court,
then the available powers to grant relief are téooed in the terms of
the subsection, read together with s 22.”

48 The question in the present case, thereforehéther the CYP Act provides exclusively and
exhaustively for the relief the Children’s Coureimpowered to order arising out of the
statutory duties and obligations imposed therebytlerwise imposes limitations on the power
of the Children’s Court to grant such relief. IetRYP Act so provides, or imposes such
limitations, s 15 of the CC Act does not relevamtygend the powers of the Children’s Court

49 This question also resolves the issue whetleeCthildren’s Court had the implied power to
make the challenged order. As Dawson J pointedha@tassby v The Queen (at 17) implied
powers will be confined to “so much as can therived by implication from statutory provisic
conferring particular jurisdiction’.” Thus, if theYP Act provides exclusively and exhaustively
as to the relief available, or imposes limitatigvtgch preclude the grant of relief in terms of
challenged order, there could be no implicatioa pbwer entitling the Children’s Court to

make the challenged order.

Powers, discretions and obscurities under the C¥tP A
50 Section 7 of the CYP Act provides:

“The provisions of this Chapter are intended teegguidance and
direction in the administration of this Act. Theg dot create, or conf
on any person, any right or entitlement enforceablaw.”

Section 7 is part of Chapter 2 of the CYP Act, @sss 8 and 9 (on which Mr
Basten placed some reliance — see [31] to [33] @bov

51 Sections 15 and 16(1) (which are also part @&p@dr 2 and have to be understood in the
light of s 7) set out the general roles of the Igliar and the Director-General, respectively.

According to s 15, the general role of the Minisser
“... to promote a partnership approach between gonem, non-
government agencies, families, corporations, bgsiagencies and the
community in taking responsibility for and dealwgh children and
young persons who are in need of care and proteatider this Act.”

According to s 16(1), the general role of the DioedSeneral is:
“... to provide services and promote the developmahdption and
evaluation of policies and procedures that accati the objects and
principles of this Act.”

It is apparent from sections 15 and 16(1) and gihevisions of the CYP Act that
the roles and functions of the Minister and theeBlior-General differ materially.

52 Part 1 of Chapter 3 concerns requests by childregoung persons for assistance. Sections
20 and 21 (which fall within Part 1) provide foetmaking of requests by a child, a young
person or a parent of a child or young person $siséance from the Director-General. Section
22 provides:

“If a person seeks assistance from the Directore@@munder this Part
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(whether or not a child or young person is suspkotdeing in need
of care and protection), the Director-General must:

(a) provide whatever advice or material assistaocejake such
referral as, the Director-General considers necgssa

(b) take whatever other action the Director-Geneoalsiders
necessary,

to safeguard or promote the safety, welfare anétiweshg of the child
or young person.”

53 The steps the Director-General must take inrdeecee with s 22 include the provision of
“material assistance” (see s 22(1)(a)). The ohbgeatio take such steps, however, is conditioned
on the Director-General considering them to be é&ssary”. The taking of such steps therefore
depends on a decision being made by the Directoefaé

54 Chapter 4 deals with children and young personged of care and protection. Sections 34,
35 and 38 are within Chapter 4.

55 Section 34(1) provides:

“(2) If the Director-General forms the opinion, masonable grounds,
that a child or young person is in need of care@notection, the
Director-General is to take whatever action is necessasgfeguard c
promote the safety, welfare and well-being of thiégdcor young
person.”

Section 35(1) provides:
“(1) The Director-General may decide to take naaacif the Director-
General considers that proper arrangements exitftéacare and
protection of the child or young person and thewistances that led
to the report have been or are being adequatelywlita.”

56 The obligation of the Director-General to takéan pursuant to s 34(1) is conditioned on
the Director-General forming an opinion that a @t young person is in need of care and
protection. A discretionary decision is involved.

57 Section 38(1) provides for the registration chee plan “developed by agreement in the
course of alternative dispute resolution”. Sec88(2) provides:

“(2) A care plan that allocates parental respofigibbr aspects of
parental responsibility, to any person other thengarents of the child
or young person, takes effect only if the Childee@ourt makes an
order by consent to give effect to the proposecdhgbs in parental
responsibility.”

58 Section 38(2) must be read in the light of st8Qyhich | refer below. Section 80 provides
that the Childrers Court must not make a final order for the allmsabf parental responsibili
unless it hasonsidereda care plan presented to it by the Director-Gén&lree requirement

that the Children’s Court consider the Director-&mitis care plan (and the absence of a
requirement in s 80 that the Children’s Court gffect to such a care plan) suggests that the
Children’s Court (subject to the other provisioh€bapter 5 and the CYP Act as a whole) can
make a final order allocating parental respongihibr aspects of parental responsibility,
otherwise than by consent (that is, after consnde# but not adopting — the Director-General’s
care plan). Presumably, on this basis, the Childr@ourt would make such an order
(allocating final responsibility contrary to andthout adopting the Director-General’s care
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plan) without the care plan taking effect — althosgch an approach seems contrary to the
general tenor of the Act.

59 This question is relevant to the issue raisdtigiappeal as, by s 79(2), “contact” — meaning
communication — between a child and its parengsiaspect of parental responsibility (and Mr
Basten submitted that the obligation on which thallenged order was based derived primarily
from the order allocating parental responsibility).

60 This question was not touched upon by counselekier, and | think it undesirable that |
express a firm opinion on it. | shall simply proddé the advantage of the claimant and the
fourth and fifth opponents) on the assumption thatChildren’s Court has the power (subject
to the CYP Act as a whole) to make an order allaggbarental responsibility, or aspects of
parental responsibility, to a person other tharpdrents of the child or young person, othen
than by consent.

61 Section 39 provides that nothing in ChaptereVents the Director-General from exercising
any function imposed on the Director-General urterAct if, in the Director-General’s
opinion, it is necessary or desirable to do sorwegard to the safety, welfare and well-being
of the child or young person concerned. This sad8@n example of the broad discretionary
powers afforded to the Direct@eneral that, in many respects, are not subjdoteéderence o
control by the Children’s Court.

62 Division 1 of Pt 1 of Chapter 5 deals with ensgrgy protection and assessment of children
and young persons. Section 43 empowers the Dir&roeral to remove children and young
persons without warrant from a place of risk. Sec#4 empowers the Director-General to
assume “care responsibility” of a child or younggo® in hospital or other premises. The
Children’s Court plays no part in decisions takgritie Director-General under these sections.

63 Subject to s 45(3), s 45(1) requires the DireGeneral to apply to the Children’s Court
after the removal or assumption of care and priatedh respect of a child or young person or
one or more of certain specified “care orders”.t®ect5(2) provides that the Director-General
must explain to the Children’s Court why the remafahe child or young person without a
warrant was considered to be necessary. Secti@) gigvides, however:

“Despite sub-section (1), the Director-Generalasnequired to apply
for any order of the Children’s Court if the DireciGeneral considers
that no order is necessary, but the Director-Gémeust explain to the
Children’s Court at the first available opportunitity no care
application was made.”

64 Thus, Division 1 of Pt 1 of Chapter 5 affordeoiding discretionary powers to the Director-
General. While Division 1 provides for the makingefusal of care orders by the Children’s
Court, by s 45(3) the Director-General is not regghito apply for a care order if the Director-
General considers that no such order is necesdecprdingly, it is open to the Director-
General to remove a child or young person fronohiser family without the Children’s Court
being able to intervene. The Children’s Court cakeno order impinging on the Director-
General’s powers of removal and assumption of aateprotection under s 45.

65 By s 46 (which falls within Division 2 of Pt T Ghapter 5) the Children’s Court may make
an order placing a child or young person in theé€aasponsibility” of the Director-General.
“Care responsibility” is not parental responsilgiven though it may involve aspects of
parental responsibility (see the authority confétsg s 157 in regard to care responsibility,
particularly s 157(2)). Broadly speaking, care casibility is the daily care and control of a
child or young person, supervisory responsibiltyhie supervision of those who have care
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responsibility (see s 134(c)), and parental respditg (as | have mentioned) is defined by s 3
as being “all the duties, powers, responsibiliiad authority which, by law, parents have in
relation to their children”.

66 Section 50(1) (which falls within Division 4 Bt 1 of Chapter 5) empowers the Director-
General to discharge a child or young person fieenQirector-General’s care responsibility.
Section 50(4) provides:

“If the Director-General discharges the child ougg person from the
Director-General’s care responsibility following arder of the
Children’s Court, the Director-General must explarhe Children’s
Court at the next sitting day of the Court why Bieector-General’s
care responsibility was no longer needed.”

Section 50(4), therefore, allows the Director-Gahty discharge the child or
young person from care responsibility despite #ot that the Children’s Court
may have made an order vesting the care respatysibithe Director-General.

67 Section 51 (which falls within Division 5 of Ptof Chapter 5) requires the Director-General
to give certain information to stipulated persorigew a child or young person is placed in the
care and protection of the Direct@eneral under Pt 1 of Chapter 5. Section 51(2) evepothe
Children’s Court to order the Director-General iectbse the whereabouts of the child to such
of the parents of the child as it may direct.

68 Part 2 of Chapter 5 deals with care applicat{arisch are applications for care orders (see s
60)). Sections 74 and 86, being the sections patlyi relied on by Mr Basten, fall within this
Part.

69 Section 61(1) provides that a care order maydége only on the application of the Director-
General, “except as provided by this Chaptéri.my reading of the Chapter, save in regarc
90, which deals with rescission and variation aeaarders, the Chapter makes no provision for
any other party to make a care application (alibait s 66(1) — which provides that a care
application may be withdrawn by “the person who entite application” — appears to
contemplate that persons other than the Directore@s may make care applications).

70 Section 67 provides:

“The making of a care application for a particudare order of the
Children’s Court does not prevent the Children’si@érom making a
care order different from, in addition to, or irbstitution for, the orde
for which the application was made ...".

This section says nothing about the extent to wbérle orders can be varied and
the powers of the Children’s Court in this respaast be sought elsewhere in the
CYP Act.

71 Section 69 provides for the making of interimecarders by the Children’s Court. Section
70 provides that the Children’s Court may makerinmtecare orders “as it considers appropriate
for the safety, welfare and well-being of a childyoung person in proceedings before it
pending the conclusion of the proceedings.” Thetisa does not confer unlimited powers on
the Children’s Court. The section must be readexilip the CYP Act as a whole and, in
particular, s 74. As | have attempted to demoresttaere are very many sections of the CYP
Act that impose limitations on the powers of thel@en’s Court. Of some significance here is
s 90(7)(b), which provides that the Children’s Qopifiit rescinds a care order, may make an
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order that it could have made had an applicatiorafoare order been made to it with respect to
the child concerned. Section 90(7)(b), accordinghgsupposes the existence of limitations.

72 Sections 71 and 72 set out the grounds and tasuhich the Children’s Court may make
care orders.

73 1t is helpful to see s 74 (a section criticatite result of this appeal) in its context.
Accordingly, I shall repeat its terms without, laiststage commenting upon it.

“74(1) The Children’s Court may make an order direga person or
organisation named in the order to provide supjoorthat child or
young person for such period (not exceeding 12 hg)rds is specifie
in the order.
(2) The Children’s Court must not make an ordereuridis section
unless:
(a) it gives notice of its intention to considerkimg the
order to the person or organisation who would logired
to provide support pursuant to such an order, and
(b) the person or organisation is given an oppdstuin
appear and be heard by the Children’s Court befme
Children’s Court makes such an order, and
(c) the person or organisation consents to the mgedd
the order, and
(d) the views of the child or young person in rielato the
proposed order have been taken into account.”
(3) The Director-General may be required to prodpport pursuant
to an order made under this section.”

74 Section 76 empowers the Children’s Court, aftguiry, to make an order placing a child or
young person in relation to whom a care applicalias been made under the supervision of the
Director-General. As | have observed, supervisesponsibility is a concept different to
“parental responsibility” and involves the supeiatisof those who have care responsibility.

75 Section 78 deals with care plans. Section 7&@yides:

“(2) If the Director-General applies to the Childig Court for an
order, not being an emergency protection ordertfieremoval of a
child or young person from the care of his or hemepts, the Director-
General must present a care plan to the Child@atgt before final
orders are made.”

Section 78(2) provides:
“The care plan must make provision for the follogein
(a) the allocation of parental responsibility betwéhe Minister and
the parents of the child or young person for thextlon of any period
for which the child or young person is removed fribva care of his or
her parents.
(b) ...
(c) the arrangements for contact between the chijsbong person an
his or her parents ...
(d) ...

(e) the services that need to be provided to tild ohyoung person.”
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76 Sections 79(1) and (2) provide:

“(2) If the Children’s Court finds that a child goung person is in
need of care and protection, it may:
(a) make an order allocating the parental respditgifor the child or
young person, or specific aspects of parental respibty:
() to one person to the exclusion of the otheepgror
(ii) to one or both parents and to the Ministeanother
person jointly, or
(iii) to another suitable person, or
(b) make an order placing the child or young persater the parental
responsibility of the Minister.
(2) The specific aspects of parental responsitiit may be allocated
by an order of the Children’s Court include, bwg aot limited to, the
following:
(a) the residence of the child or young person,
(b) contact,
(c) the education and training of the child or ygy®rson,
(d) the religious upbringing of the child or youpegrson,
(e) the medical treatment of the child or youngspar”

77 An important point arising out of s 79 is thigriovides for the allocation of parental
responsibility to the Minister and not to the Di@eGeneral. | again draw attention to the fact
that the Minister and the Director-General haverelytdifferent roles and functions under the
CYP Act and due regard must be had to the distinctialso draw attention to the fact that
“contact” is treated by s 79(2)(b) as an aspeganéntal responsibility, hence, under s 79, is
treated as a matter involving the Minister andthetDirector-General.

78 Section 80 provides:

“The Children’s Court must not make a final order:

(a) for the removal of a child from the care andt@ction of his or her
parents, or

(b) for the allocation of parental responsibilityrespect of the child,
unless it has considered a care plan presentédydahe Director-
General.”

79 | have previously noted that s 80 is capabienptying that the Children’s Court, after
considering a care plan presented to it by thedibreGeneral, may make a final order
otherwise than in accordance with the Director-Galfgecare plan; no indication, however, is
provided by the section as to the particular retsp@ocwvhich the Children Court might override
the Director-General’s care plan. Whatever thed?ail’'s Courts powers may be in this rega
they are, as | have previously observed, limitedhgyCYP Act as a whole.

80 Section 81(1) provides that, if the Childrensu@ makes an order placing a child or young
person under the parental responsibility of theidar, the Children’s Court must determine
which aspects (if any) of parental responsibility 0 be the sole responsibility of the Minister,
or persons other than the Minister, or which aspat to be exercised jointly by the Minister
and other persons. The power, under this sectiathetermine the boundaries of parental
responsibility, appears by its terms, to be exaldesagainst the opposition of the Director-
General. Nevertheless, as the Children’s Courtitrated powers, under the CYP Act as a
whole, to make orders against the Minister andtinector-General, the power under s 81(1)
must be exercised subject to those limitations. Sdwion casts no light on the nature and
extent of the limitations.
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81 Section 82 provides for the monitoring by thel@kn’s Court of an order allocating
parental responsibility “to a person (including Mmister) other than a parent”. Section 82(2)
provides that if, after consideration of a writfmogress report, the Children’s Court is not
satisfied that proper arrangements have been noadleef care and protection of the child, “it
may order that the case be brought before it Satlesexisting orders may be reviewed.” This
section may mean that the Children’s Court may nahkeast some orders contrary to the
wishes of the DirectoGeneral. The section, however, casts no light ersgecific extent of th
Children’s Court’s powers of review.

82 Section 85 provides:

“A government department or agency or a funded gmvernment
agency that is requested by the Children’s Couptrtwide services to
a child or young person or his or her family inertb facilitate
restoration is to use its best endeavours to peotidse services.”

This section, therefore, provides only that theegoment department or agency
concerned “use its best endeavours” to provideéneices mentioned. It does not
confer on the Children’s Court the power to reqtie government agency to
undertake any action.

83 Section 86 provides for the making of contadeos. It is in the following terms:

“86. Contact orders
(1) If a child or young person is the subject aiqaedings before the
Children’s Court, the Children’s Court may, on aggtion made by
any party to the proceedings, do any one or motkeofollowing:
(a) make an order stipulating minimum requirements
concerning the frequency and duration of contatt/éen
the child or young person and his or her parestatives
or other persons of significance to the child ouryp
person,
(b) make an order that contact with a specifiedq@ebe
supervised,
(c) make an order denying contact with a speciiexson
if contact with that person is not in the bestrests of the
child or young person.
(2) The Childrers Court may make an order that contact be super
by the Director-General or a person employed withenDepartment
only with the Director-General’s or person’s cortsen
(3) An order of the kind referred to in subsectji)(a) does not
prevent more frequent contact with a child or yopegson with the
consent of a person having parental responsilbditghe child or
young person.
(4) An order of the kind referred to in subsectfi)(b) may be made
only with the consent of the person specified mmahder and the
person who is required to supervise the contact.”

84 It is to be noted that s 86 makes no referemtieet making of contact orders against the
Minister, even though “contact”, by s 79(2) is pafrparental responsibility. Moreover, while s
79 provides that parental responsibility may becated to the Minister, there is no provision
under the CYP Act for parental responsibility todhecated to the Director-General.

85 It is to be noted that, while s 86(2) providesthe making of orders that contact be
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supervised by the Director-General, the sectios sayhing about the detail of orders that can
be made against the Director-General for the p@po$ giving effect to an order for
supervision. In particular, the section does notjate that the DirectoGeneral may be order:
to provide support or services as part of a coruedzr.

86 Section 113(1) (which falls within Chapter 7pyides:

“(1) A parent, child or young person, or any otperson may ask the
Director-General for assistance:
(a) if there is a serious or persistent conflidinesen the
parents and the child or young person of such @araahbat
the safety, welfare or well-being of the child auyng
person is in jeopardy, or
(b) if the parents are unable to provide adequate
supervision for the child or young person to sutlesent
that the safety, welfare or well-being of the cluldyoung
person is in jeopardy.”

87 Section 113(2) provides that on receiving a estjfor assistance the Director-General may
provide or arrange for the provision of such advcassistance as is necessary. This is a matter
within the discretion of the Director-General.

88 Section 115 deals with the preparation of aradttive parenting plan by the Director-
General or another party if the Director-Generaldsa party to the proceedings. An alternative
parenting plan is a plan “that sets out the wawlirch the needs of the child or young person
are proposed to be met having regard to the breakdothe relationship between the child or
young person and his or her parents” (s 115(1)&8¢tion 115(1)(b) provides that an
alternative parenting plan may include proposafeeming the following:

“(i) allocation of parental responsibility ...
(iv) contact arrangements,
(vii) the provision of services.”
89 Section 118(1) provides that:
“The Children’s Court may make such orders astisgters
appropriate to give effect to a proposed alteregpiarenting plan or
specified parts of the plan.”
90 The Children’s Court is not given express poiwanake variations to an alternative
parenting plan. Thus, in those instances wher®irextor-General is proposed to be a party to
an alternative parenting plan, the Director-Gengggreement to such a plan appears to be
required before the Children’s Court can make ardelating to matters that would be covered

by such a plan (including contact between the pgarand the child).

91 Chapter 8 deals with “out of home care”. Thigsgter is of particular relevance in this
appeal as George is a child subject to out of hcane.

92 Section 134 provides that the objects of Chaptae:

(a) to create a high standard in the provisionutfa-home care, and
(b) to provide a model for the organisation of oftsttaome care, and
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(c) to clarify the roles and responsibilities obsle involved in the
provision of out-of-home care by distinguishingveeén care
responsibility (that is, the daily care and contrb child or young
person), supervisory responsibility (that is, thpesvision of those
who have care responsibility) and parental resargi”

93 Sections 164 and 165 are part of Chapter 8idpet64 provides:

“The Minister is responsible for the provision @cammodation for
any child or young person for whom the Minister pagental
responsibility.”

Section 165 provides:
“(1) The Minister is to provide or arrange suchistssice for children
of or above the age of 15 years and young persbondeave out-of-
home care until they reach the age of 25 yearseabiinister considel
necessary having regard to their safety, welfacevesil-being.
(2) Appropriate assistance may include:
(a) provision of information about available resms and
services, and
(b) assistance based on an assessment of needlimnggcl
financial assistance and assistance for obtaining
accommodation, setting up house, education anarcgi
finding employment, legal advice and accessingtheal
services, and
(c) counselling and support.
(3) The Minister has a discretion to continue tovate or arrange
appropriate assistance to a person after he aeslcbes the age of 25
years.”

It is to be emphasised that while the appropriastséance to be provided by the
Minister includes, expressly, financial assistanicat assistance is only to be
provided at the Minister’s discretion.

94 Section 161 (which is also part of Chapter 8)fexs on the Director-General a discretion to
grant financial assistance “to any person haviegctire of the child or young person for any
period during which the child or young person ishat person’s careSection 161, however,
yet to be proclaimed.

95 It is common ground, nevertheless, that s @he€Children (Care and Protection) AGO87
(the predecessor of s 161) was at the relevant(tme still is) of application (and will continue
to apply until s 161 is proclaimed). Section 91¢fl}he Children (Care and Protection) Act
provides:

“(1) The Minister:
(a) shall provide for the accommodation, care and
maintenance of wards and protected persons.
(b) may make payments, at such rates as may be
prescribed by the regulations, to persons haviagére o
wards or protected persons.

(c) to () ...".

96 While s 91(1)(a) requires the Minister to pr&vidr accommodation, care and maintenance,
it is significant that s 91(1)(b) imposes only aaletionary obligation on the Minister to make
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payments to persons having the care of “wards atepted persons”.

97 Generally, there is nothing in Chapter 8 thalslexpressly with the making of orders by the
Children’s Court against the Director-General fug provision of services.

The provision of services or support by the DirecteGeneral and the Minister

98 The challenged order was part of a series aremhade by Mitchell CM on 28 January
2003 allocating aspects of parental responsiliitthe Minister. Such allocation of parental
responsibility to the Minister was undoubtedly wntipower: see s 79.

99 The challenged order required DOCS (and nobihector-General) to “... pay the rail/bus
fares and reasonable accommodation expenses [gfdahents”. The appeal, however, was
argued on the tacit basis that the challenged préeguiring DOCS to pay the transport and
accommodation expenses, was in effect an order agaiast the Director-General (the
Director-General’s role as defined by s 16(1) beémgrovide services). Grove J dealt with the
matter on the same basis, namely, that the ordeirneg DOCS to pay the transport and
accommodation expenses was in effect an order agaiast the Director-General.

100 According to the submission of the claimant t#redfourth and fifth opponents, thewer
to order the Director-General to provide the sawim question was derived from s 74(3)
(which is in terms that purport to empower the @h’s Court to “require” the Director-
General to provide “support”).

101 The submission of the claimant and the founthfégth opponents was that tledligationto
provide support was derived from parental respalitgibT his was a necessary submission, as
“contact”, by s 79(2) is an “aspect” of parentapensibility. Moreover, by s 79, the specific
aspects of parental responsibility that may becatied by an order of the Children’s Court
include “contact”.

102 But, as | have noted, s 79 provides for thecation of parental responsibility to the
Minister and not to the Director-General. Moreowbe Children’s Court, correctly, ordered
that parental responsibility was allocated to thaisfer, not to the Director-General. It is to be
emphasised that the Minister and the Director-Garieve entirely different roles and
functions under the CYP Act. Importantly, the Mieis as | have mentioned, has no obligation
under s 74 to provide support; nor is it the rdléhe Minister to provide support. That is the
role of the Director-General.

103 Also, as part of the orders made on 28 JarR@0@, Mitchell CM ordered that George
“have contact supervised by the Department of Conitypervices”.The order for supervisic
by the Director-General was made pursuant to s)86(2

104 While DOCS (which | take to be the Director-@eah — the appeal being argued on this
basis) was ordered to supervise the contact, “sigmey responsibility” involves only “the
supervision of those who have care responsibi(gyL34(c)). Orders as to the provision of
financial assistance so as to facilitate contaetnat ancillary to supervisory responsibility.

105 In summary, at this stage:
(a) The order of the Children’s Court allocatinggrdal responsibility
to the Minister was within power.

(b) The order of the Children’s Court that the DBiog-General
supervise George was within power.
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(c) The contact order Mitchell CM purported to makas an aspect of
parental power, but the order to supervise was not.

(d) The submission that the obligation of the Dioegseneral to
provide (financial) support (as ordered by the lemgjed order) flowed
from parental responsibility, must be rejectedt(@sDirector-General
was not allocated parental responsibility).

(e) No obligation to provide financial support flevdirom the duty of
supervision.

106 It is helpful, now, to have regard to thosdieas of the CYP Act that deal, expressly, with
actions to be taken by the Direct@eneral in providing support and services to ckitdn neet
of care.

107 The CYP Act provides that the Director-Genesdiden requested pursuant to s 22, must
provide “material assistance” when the Director-&ahconsiders that to be “necessary”. The
Director-General, upon forming the requisite opmimay “take ... action” under s 34(1). The
Director-General (if regarded as a government depart) may, pursuant to s 85, be ordered to
“use ... best endeavours” to provide services toild @fhen requested by the Children’s Court
to do so. The Director-General may provide asst&tdas is necessary” upon request pursuant
to s 113(2). The Director-General may be requiceprovide services pursuant to an agreed
alternative parenting plan (see 115 and 118(1)); apon s 161 coming into force, the Director-
General may grant financial assistance pursuathiatosection.

108 None of the sections referred to in the prewegdaragraph imposes unconditional or
absolute obligations on the Director-General. Eafdine obligations arising out of those
sections is essentially of a discretionary natwmetia conditional on and defined by an opinion
or decision of the Director-General. Accordinglywould not be open to the Children’s Court
to order the Director-General to take any actiorspant to those sections without the Director-
General first having formed the necessary opiniomade the necessary decision. Moreover,
the extent of any obligation of the Director-Gemhdénat may arise after the forming of such an
opinion or the making of such a decision will degp@m the terms of the opinion or decision in
question. Thus, in respect of these matters, tixepof the Children’s Court to make orders
against the Director-General is limited indeed.

109 The only source of power on which the Childse@burt could rely to order the Director-
General to provide support or services pursuaobtigations of the Director-General under
Chapter 5 of the CYP Act (which provides, generdlly care orders and contact orders) is s 74
(3). It is sufficient to note that if s 74(3) aftted the Children’s Court unconditional and
unlimited power to make such an order, it wouldh®only provision of the CYP Act, dealing
expressly with the provision of support or servibgghe Director-General, which would confer
such power. | can see no reason in policy for thefee such a material difference between the
discretionary powers given to the Director-Generaler the sections referred to in [106] and
what is submitted to be the source of power (usdét(3)) to impose an unconditional and
absolute obligation on the Director-General to pdeservices or support.

110 There are some sections of the relevant l¢gislthat deal with the provision of assistance
by the Minister (as opposed to the Director-General

111 Section 164 provides that the Minister is rasgae for the provision of accommodation
for any child or young person for whom the Minidbas parental responsibility; s 165 provides
that the Minister is to provide or arrange for saskistance for certain children and young
persons who leave out-of-home care until they relaetage of 25 years, as the Minister
considers necessary; and while s 91(1)(a) oCthigdren (Care and Protection) Aprovides

that the Minister shall provide for the accommoalaticare and maintenance of wards and
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protected persons, s 91(1)(b) provides that thedtéinrmaymake payments to persons having
the care of wards or protected persons (thatdss@etion is thereby conferred on the Minister).

112 The arguments advanced by the claimant anfibtindh and fifth opponents were not
directed to any obligation of the Minister to prdeiservices or support. That is no doubt
because the terms of the challenged order do rmismany obligation on the Minister.

113 Moreover, s 74 imposes no obligation on theidfin. In addition, no other provision of t
CYP Act affords the Children’s Court the powerntpiose an absolute and unconditional
obligation on the Minister to supply services opport. For the reasons | have explained, s 91
(1) of theChildren (Care and Protection) Adbes not provide the claimant and the fourth and
fifth opponents with any relevant assistance.

The construction of s 74 and the Parkinson Report

114 | have set out above the many provisions ofX¥iB Act that afford the Director-General
and the Minister discretionary powers to providpmart and services. | have attempted to
demonstrate that while there are instances of thieli@n’s Court being given power to make
orders otherwise than by consent and against thesijon of the Director- General, these are
comparatively few in number and do not, expresstpose unconditional and absolute
obligations to supply support and services.

115 | have also, above, referred to other factms militate against the construction of s 74
advanced by the claimant and the fourth and fifthamnents.

116 Section 74 falls to be construed in the coméx=ll the matters to which | have above
referred. | now turn to the specific words of tleetson.

117 Of immediate relevance to the meaning of thed&/ased in s 74 (without reference to the
other contextual matters) is a governmental re\aad report entitled “The Government’s
Responsibility for the Care and Protection of Of@tdand Young People: Recommendations
for Law Reform”, November 1997, apparently commdkipwn as the “Parkinson Report”.
The Parkinson Report preceded and influenced thie .

118 Recommendation 4.16 of the Parkinson Repoxtighed:

“The Children’s Court should have the power to makerders for
services with the consent of the service provider
CommentAt present the Court has no power to order tbhppert
services be provided to an individual child, yoyggson or to a
family, even though the provision of a service rbaythe only
alternative to the removal of the child from therte
The Act should contain a provision along the linésections 91 and
93 of the New Zealand Children, Young Persons ararTFamilies
Act 1989 which provides:
91(1) Where the Court makes a declaration undéiosec
67 of this Act in relation to a child or young pens it may
make an order directing any person or organisategned
in the order to provide support for that child oung
person for such period (not exceeding 12 monthg as
specified | the order.
91(2) The Court shall not make an order under stlose
(1) of this section unless -
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(a) It gives notice of its intention to consider
making the order to any person or
organisation who would be required to
provide support pursuant to such an order; and
(b) That the person or organisation is given an
opportunity to appear and be heard by the
Court before the Court makes such an order;
and
(c) That person or organisation consents tc
making of the order.
91(3) The Director-General may be required to evi
support pursuant to an order made under this sectio
This recommendation is resource-neutral. This [giowi
requires the consent of the service provider, hod toes
not involve the court in trying to order servicekigh do
not exist or which are not available. Althougheituires
consent, the order has been found to be very useNgw
Zealand in formalising the roles and responsib#itdf
agencies in meeting the needs of the child andyaamd
in emphasising to all concerned the importancéisf t
service provision.”

119 The heading of recommendation 4.16 indicatesith of the proposal. That is, the
Children’s Court should be given power to orderghavision of services, but only with the
consent of the “service provider”. Section 91 &f Mew Zealand statute (which, by
recommendation 4.16, the Parkinson Report suggebtaald be adopted in New South Wales
legislation) is virtually identical to s 74 of ti@&YP Act. In other words, recommendation 4.16
was accepted and implemented in New South Walesqa4 is, in effect, a duplicate of s 91
the New Zealand statute).

120 Recommendation 4.16 is a compelling indicatiat s 74(3) was intended to be read
subject to s 74(2).

121 The first sentence of the Parkinson Report cemimegarding recommendation 4.16 is:
“This recommendation is resource-neutral”. | unterd this to mean that the proposed
legislation was not intended to empower the Caudrtier the service provider, otherwise than
by consent, to render services and, thereby, defitetesources.

122 This inference is reinforced by the next sergasf the comment. The first part of the next
sentence states in explicit terms: “This provigiequires the consent of the service provider”.
The second part of that sentence explains thairthgosal would not involve the ordering of
“services which do not exist or which are not safalé”.

123 The explanation for the proposed section i3 illeminating, namely:

“Although it requires consent, the order has beamd to be very
useful in New Zealand in formalising the roles a@sbonsibilities of
agencies in meeting the needs of the child andyaamd in
emphasising to all concerned the importance ofgéigice provision.”

124 1t can be seen that recommendation 4.16 isuivacplly intended to empower the Court to

make orders of the kind referred to therein onlthwionsent. This is the paramount theme of
the section and applies to sub-section (3) asasetlub-section (1).

http://www.lawlink.nsw.gov.au/scjudgments/2003nswefl32a6f466fc42eb68ca2t... 1/08/201.



George v Children's Court of New South Wales & 4 {2003] NSWCA 38 Page2t of 27

125 Recommendation 4.16 is, accordingly, poweripb®rt for the proposition adopted by
Grove J, namely, that s 74(3) is merely explanatdype fact that the power of the Children’s
Court under s 74(1) includes the power to makersrdgainst the Director-General (albeit that
such orders may, by s 74(2), only be made by cansen

126 Mr Basten emphasised the phrase “may be rebtarprovide support” in s 76(3). He
submitted that this indicated an intention to emgothe Children’s Court to require the
Director-General to provide support even withowt Bhirector-General’s consent. There is,
however, no difference in substance between thasghimay be required” in s 74(3) and the
phrase “an order directing a person or organisatioto provide support” in s 74(1). Both s 74
(1) and s 74(3) are couched in terms that prime faiford the Children’s Court unconditional
power to make orders of the kind referred to ingbetions concerned. Nevertheless, s 74(2) is
unambiguously stated to apply to s 74 as a whole.

127 In other words, s 74(2), according to its ratareaning, governs both s 74(1) and s 74(3)
and conditions the power of the Children’s Counttake orders under ss 74(1) and 74(3). By s
74(2), the Children’s Court may only make ordergeims of ss 74(1) and 74(3) upon the
consent of the “person or organisation” referrethtse 74(1) and the Director-General referred
toin s 74(3).

Other factors relevant to the construction of s 74
128 There are other cogent factors that suppatcitmstruction.

129 The pool of funds available to DOCS for cargyaut its manifold duties is finite. The pool
is derived from the Consolidated Fund in accordamitie the applicable Appropriation Act that
is passed each year. No doubt, as with all govemhoepartments, DOCS works out its budget
each year by reference to the amount allocatedutadier the governing Appropriation Act. In
doing so it will allocate a particular sum for gvision of services to children and young
persons in need of care and protection. If thedtén’s Court is empowered to order DOCS to
expend money other than in accordance with theentibudget applicable, the result will be
that some children who otherwise would have besefitill not receive the services intended.
The money available for the services to be providettiem will have to be used to
accommodate the orders of the Children’s Court.

130 In essence, the allocation of money and o#s®urces for the care and protection of
children and young persons is a matter of policis preferable that such policy decisions be
made by the body vested with the administrativpaasibility for the proper use of the
resources in question, and not by a court on droadasis. This approach underlies the many
instances in the CYP Act where the provision ofises is expressly left to the discretion of
Director-General and the Minister. In my view thes@o reason why the legislature intended
this approach to be different in regard to the psved the Children’s Court under s 74.

131 Next, | would point out that the overall amoliikely to be involved in the provision of
transport and accommodation expenses to parentsidfen in foster care, generally, is not
necessarily trivial.

132 Once the principle is established that thedtén’s Court may, on an ad hoc basis, order
the Director-General to pay such expenses, ik@ylithat very many such applications will be
made. Applications may then be made, for examplethie cost of transport by taxi where
public transport is not available or is inconvemniény change of address by foster parents
give rise to all such applications. Even wheredhemo change of address, iliness or disability
or other difficulty experienced by the parents migdsult in them applying for orders that the
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Director-General pay their travelling expensestdk® an extreme example, foster parents may
decide to live, say, in London for a year. The @tah’s Court may decide that it would be in
the child’s interests to accompany the foster gardut it would also be in the child’s interests
for the parents to visit him or her in London. Otie principle is established that the
Children’s Court has power to order the Directom@&mal to pay the parents’ costs of travel and
accommodation, so as to facilitate giving effeca twontact order, it would be open to the
Children’s Court to require the Director-Generaptty the parents’ costs of overseas travel.
This would be a result of some incongruity, to 8agy/least.

133 As Mr Temby pointed out, all parents have t&enghoices in regard to their children.
These choices involve such matters as the plafaroly residence, the kind and place of
education each child is to receive, and the kirdlstandard of medical treatment each child is
to receive. The number of choices that parentsemy@red to make through the lifetime of their
children is infinite. While parents will ordinarilyave the welfare of their children at heart, the
choices that parents will make will be dictatedgédy, by the funds that they have at their
disposal. It would be unthinkable to compel parémtsiake choices which they could not
afford simply because those choices would advdmeenterests of a child.

134 In my view, the same approach has to be takem\parental responsibility is allocated to
the Minister pursuant to the CYP Act. What is ie thest interests of the child one would
readily expect to be left to the discretion of Mimister and the DirectoGeneral, having rega
to the limited funds allotted to DOCS for the paiten of children in need of care, generally.

Conclusion

135 | accept that contact between the parents aodg® falls within the concept of “care of the
child” and is an “aspect” of parental responsitilit

136 | also accept that, generally, under the CYE those provisions that deal with the supply
of services and support by the Director-General the Minister) include the supply of
financial assistance.

137 The CYP Act (subject to the temporary applaratf theChildren (Care and Protection)
Act) provides for the regulation of:

(a) the care of children and young persons who peeatgction for their safety,
welfare and well-being;

(b) the services (including financial assistanod)e provided by institutions
(including DOCS) responsible for the care and mtide of children and young
persons.

138 In my opinion, the CYP Act provides exclusivalyd exhaustively for the relief the
Children’s Court may order arising out of obligatsomposed on the Director-General (and the
Minister) by that Act, and that Act imposes limitais on the power of the Children’s Court to
grant such relief.

139 Accordingly, neither s 15 of the CC Act nor gaoyver implied from any of the legislation

to which we were referred extends the powers ofCthiéddren’s Court to grant relief arising out
of obligations imposed on the Director-General (HreMinister) by the CYP Act beyond the

powers of the Children’s Court that are contaimethe CYP Act.

http://www.lawlink.nsw.gov.au/scjudgments/2003nswefl32a6f466fc42eb68ca2t... 1/08/201.



George v Children's Court of New South Wales & 4 {2003] NSWCA 38 Page27 of 27

140 For the reasons | have expressed, | concladéhté supply of services and support by the
Director-General (that formed the basis of the challengddrmas a matter that fell within t|
discretion of the Director-General, and (in theeadaz® of the agreement of the Director-
General) the Children’s Court was not empowered B4(3) or s 86 of the CYP Act (or any
other part of that Act or th€hildren (Care and Protection) Atd order DOCS or the Director-
General to provide the services, the subject othadlenged order.

141 While, on 28 January 2003, the Director-Genswabght an order that all parental
responsibility for George be allocated to the Migisuntil George reached the age of 18 years,
neither the Director-General nor the Minister agreean order being made in the terms of the
challenged order.

142 Thus, the Children’s Court had no power under@YP Act to make the challenged order.

143 It follows that s 15 of the CC Act did not pige the necessary power and no such power
could be implied from any of the legislation to ainiwe were referred.

144 Accordingly, | propose that the appeal be disel.

145 The Minister and the Director-General did restksany order for costs and | propose that
no such order be made.

146 McCOLL JA : | agree with Ipp JA.
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