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INTERIM ORDERS - PARENTAL RESPONSIBILITY TO THE MINISTER.  THE LEVEL AND EXTENT OF THE ONUS

This is a revised paper by Robert McLachlan Solicitor delivered to the Annual St James Practitioner’s Conference on the 19 June 2004

1. This paper seeks to consider the extent and weight of the onus that is placed upon the Director General in seeking an order under Section 69(2).  That provision provides as follows:-

“The Director General, in seeking an Interim Care Order, has the onus of satisfying the Children’s Court that it is not in the best interests of the safety, welfare and wellbeing of the child or young person that he or she should remain with his or her parents or other person having parental responsibility.”

2. The nature and extent of Interim Care Orders that may be made under Section 69 were considered in Re: Fernando; re; Gabriel 28 FAMLR 272.  It will be recalled that in that case the Supreme Court held, inter alia, as follows:-

(a) Section 49 of the Act does not operate to vest in the Director General the care responsibility of a child who is the subject of an executive removal until the making of an order inconsistent with the state of affairs by the Children’s Court.  

(b) It is not necessary for the Court to find that a child is in need of care and protection before a Care Order may be made pursuant to Section 69 allocating parental responsibility on an interim basis.

(c) It is not necessary to establish the requirements of Section 79(1) or Section 79(3) or Section 80 before the Children’s Court may make an interim order allocating parental responsibility pursuant to Section 69 or 70 of the Act.

(d) In making an interim order it is necessary for the Court to have regard to among other things to the principle expressed in Section 9(d) of the Act that in deciding what action is necessary to take an order to protect a child from harm the course to be followed must be the least intrusive in the lives of the child and his or her family that is consistent with the paramount concern to protect the child from harm and to promote the child’s development.

3. Re: Fernando and indeed Re: Edwards 51 NSWLR 502 did not traverse what the extent and weight of the onus was resting upon the Director General before an order of placement of a child or children out of the care of the parents would be made.

4. In amendments promulgated in February 2002, the Parliament introduced Section 70A. It introduced two further indicia that the Court had to satisfy itself before an Interim Order was made namely:-

(a) That the order was necessary in the interests of the child or young person

(b) That it was preferable to either a final order or indeed an order dismissing the proceedings.

5. Section 70A has not been the subject of any judicial determination.  The Second Reading Speech does not give any assistance in trying to interpret why the Section was introduced.  It is submitted, however, on its face and using a purposive approach to its interpretation, that it has added to the onus identified in sub-Section 2 of Section 69.  It identifies Parliament requires a high degree of satisfaction before removal of a child from a parents’ care should be allowed.

6. The Australian Capital Territory has care legislation containing a number of significant features very similar to the New South Wales Act.  The manner in which the Court should embark upon the question of the removal from parents has been the subject of two judicial determinations.  The first of those decisions was that of Justice Higgins in L –v- Director of Family Services 22 FAMLR 270.  In referring to the removal of children from the care of parents the Court at page 275 said “It cannot be emphasised too strongly, in my view, that the best interests of a child require the cosec powers of the State to intervene between a child and his or her family only where not to do so creates an unacceptable risk of real harm, mentally or physically to that child.  To do otherwise is simply to cause serious harm on the pre-text of doing good”.
7. The decision of L –v- Director of Family Services was the subject of further judicial consideration by Justice Crispen in the case of CD –v- Chief Executive 27 FAMLR 19.  This case concerned new legislation which had replaced relevant Child Welfare Laws in the Australian Capital Territory that had been in force at the time of Justice Higgins’ decision.  Whilst again not in the same terms as the current legislation, its objects (referred to in the course of the Judgment) are not dissimilar to the current Act.  When considering the intrusion of an order on an interim basis, removing children from the care of parents, the Court at page 30, specifically adopted principles enunciated by Justice Higgins.

8. A critical issue not highlighted within the terms of Section 69 but nevertheless implicit in its interpretation, is the age of a child.  It is clear that the consideration of the best interests of the safety, welfare and wellbeing of a child will undoubtedly be affected by the age of the child or children.  A newborn baby is totally defenceless and reliant upon the parent or person exercising parental responsibility.  The degree of risk to the child should that parent or person have demonstrated through their previous actions with other children in their ante natal care of the child or their care since birth an inadequacy and risk to the child will be heightened by the child’s defencelessness.  Such a construction was adopted by the Supreme Court under the Child Welfare Act when the Court in considering that issue in the making of an Interim Order said as follows:-

“It seems to me, in a case where a Magistrate is faced with a situation in which releasing the child to the care of its mother, even under supervision, will place the child at risk and in which, because there has been no extensive canvassing of the evidence relating to the complaint of neglect, the Magistrate is unable to assess the full extent of any risk, it is quite legitimate for the Magistrate to err – if that is the appropriate description, although I do not think it is – on the side of caution.”  See Powell J S –v- Minister for YACS 10 FAMLR 849 at page 856.
It is suggested that statement is not at odds with those referred to by Justice Higgins ante.  They merely indicate that the threshold of unacceptability of risk of harm may well be lower in the case of a young defenceless infant.

9. Care proceedings are civil proceedings.  Whilst Section 69 does not identify the level of the onus, it is suggested that it is the balance of probability.  That contention arises not only from the utilisation of that test under Section 72 but as a matter of statutory construction that absent a specific legislative requirement implying a different onus (see Section 70 Children (Care and Protection) Act 1987 as amended) that the onus to be applied is the balance of probability.  See also Section 140(2) of the Evidence Act 1995 as amended.

10.  It is suggested that applying the principles referred to in the preceding paragraph that the Court will be cognisant of the matters under Section 140(2) of the Evidence Act (although that is not strictly applicable unless the Court makes a specific finding that the Rules apply). It will also be aware of the general principles outlined by Dixon J in Briginshaw –v- Briginshaw (1938) 60 CLR 336 at 361.  Section 142 of the Evidence Act may also be of assistance.

11. Reference has already been made to the fact that unless the Court makes a specific finding under Section 93(3) that the Rules of Evidence apply, then they do not.  Even should they have been applicable, it is clear that the Court does not require the same degree of satisfaction in the nature and quality of evidence as in a final hearing.  Indeed it may rely upon hearsay statements as long as the general source is identified (see Section 75 of the Evidence Act).  It is suggested that the provisions of Section 75 are indeed apposite to the Court’s application of the onus generally under the Act but specifically under section 69.  As was made clear by Justice Hulme the evidence that the Court must move on has to be both relevant and reliable.  It is suggested that in assessing its reliability, an unsourced general assertion would raise considerable issues about reliability and even if received would have negligible weight.  See R –v- DOCS unreported Supreme Court 15 May 2001.  The appropriateness of that principle in care proceedings was affirmed by the Court of Appeal in S –v- DOCS 29 FAMLR.

12. The terms of Section 69 clearly place the onus on the Director General.  Frequently interim orders are made on the first return date where there is no evidence to counter either by thoughtful submissions and/or other evidence on the basis of that interim order.  Not infrequently the parents either do not turn up or are unrepresented.  Does the Director General have a continuing onus whenever the Court is called upon to consider interim care orders?  It is suggested he does.  What may be the best interests of the safety, welfare and wellbeing of a child is not static.  Events happen and circumstances change.  An interim order is only until further order.  If no final order is made and the question of continuing interim orders is called to be reconsidered then the wording of Section 69 appears to make it clear that the Director General continues to bear the onus in satisfying that such an order should be made.

13. Such an interpretation gives effect to the words and significant effect of the intrusion.  It also reflects the balance of strength of the state intervening and removing children only upon satisfactory compelling evidence that such a course is warranted.

14. It is conceded, however, that there would be a need on an evidentiary basis for a parent or other party moving to discharge or vary an interim care order to show that there is a proper basis for reconsidering the decision initially made.  Once that lower threshold is satisfied, then the onus reverts to the Director General to satisfy the Court that a continuation of the orders previously made whether on a contested or uncontested basis are still warranted on the criteria set out in Section 69(2). 

15. What are the practical implications of these principles in the way in which an application for interim order should be dealt with?  It is suggested the following may be of assistance:-

(a) Usually if you are acting for a parent who wishes to oppose such an order, you have less than 24 hours.  Often it is only on the day.  There is usually sufficient evidence to justify the Department’s commencement of proceedings and prima facie to raise issues as to why the children should be maintained in out of home care (assuming they have already been removed).

(b) The critical issue is to identify what supports and protections can be put in place while maintaining the child or children with the parents pending the disposition of the proceedings.  Corroborative evidence from those witnesses can be critical.  Given the lack of notice and the relief being sought the form of that evidence will not usually be lead to its rejection.  Oral evidence may be lead with the leave of the Court.

(c) Formulate an order that you believe will find attraction to the Court.  Be realistic.  Do not ask for an order that clearly is not tenable.  If the degree of concern clearly warrants an intrusion do not offer undertakings.  Consider an unbundling of parental responsibility and an allocation of day-to-day care and residence.  Formulate an order that provides the protective checks and balances which will obviate the concerns raised in the Department’s material.

(d) Look critically at the Department’s case.  Often the Department pleads the general issue and refer to past reports in a very generalised way.  What they may mean by confirmed may not even reach the low threshold that the Court is concerned about in reaching a decision at an interim level.

(e) Identify what the Department has not produced which would appear to be relevant.

(f) When dealing with the gravamen of interim hearings and that is acceptability of risk, identify the risks that a child may suffer emotionally and psychologically from being removed from a parent who on the evidence may have provided significantly albeit with concerns, those aspects of a child.  An unacceptable risk can be made acceptable if the checks and balances allow the Court to find that in returning to a child to a parents’ care in a structured protected order those areas of concern such as emotional and psychological harm are alleviated.  Whilst the risk of physical harm is ameliorated to the extent that on balance the risk is acceptable.

(g) If you are not in a position to proceed with the application on the first return date, accede to a short adjournment (days not weeks) to enable you to marshal your evidence.  Naturally you may have to accede to a “holding order”.  Be careful in doing so that you are not conceding that the foundation under Section 69(2) has been established.  Ask the Court to note, particularly if a different Magistrate may hear the final Application later that week, that no determination has been made and the onus continues to rest upon the Department.  Seek in any short adjourned period for daily contact to emphasise the connection between your client and the child.

(h) Do not allow a lengthy adjournment over weeks for this issue to be traversed.  A status quo will start to develop such that when you actually come to determine the matter the Court will approach the matter on the basis of an interim status quo having being established.  Additionally, it will allow the Department to cure the defects in its original Application and produce other evidence that will either support it or enhance it. 

16. It cannot be emphasised too much that it is critical to look at the interim Application and to contest it where there is a reasonable basis for doing so.  Contested hearings as to the ultimate issue can last up to 12 months.  This will weaken the attachment between child/children and parents.  It will allow the Department to highlight weaknesses and probe and identify other deficiencies.  As a practical experience a Court will be very reluctant on a final order basis to remove the children on a long-term basis from parents care where reasonable care has been proffered in the course of the adjourned period.  Therefore the question of where the children remain pending the disposition of the proceedings can have a critical psychological effect in the final disposition of the proceedings.
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