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	JOINING OF PARTIES IN CARE AND PROTECTION PROCEEDINGS

Children’s Magistrate Crawford


The Children and Young Persons (Care and Protection) Act l998, s.98(3) provides –

“In any proceedings with respect to a child or young person, any other person who, in the opinion of the Children’s Court, has a genuine concern for the safety, welfare and well-being of the child or young person may, by leave of the Children’s Court, appear in person in the proceedings, or be legally represented, or be represented by an agent, and may examine and cross-examine witnesses on matters relevant to the proceedings.”

The Act provides otherwise for a right of appearance of the Minister, Director-General, each person having parental responsibility and for the child/young person (s.98(1)).

Background

Under the Child Welfare Act l939, a child and parent in “neglect” proceedings was required to be given the opportunity to call evidence (s.89(1)). The Minister (or other authorised officer) had a right of appearance in both criminal and neglect proceedings (s.l25(2)).  There appeared to be no formal mechanism for other persons to be joined as parties. The term “parent” was defined quite widely to include “step-parent”, “guardian” (s.4).

The Children (Care and Protection) Act l987 provided for the Director-General, the child and “each person responsible for the child” to have a right of appearance (s.65(1)).  Additionally it was provided (in terms very similar to the present s.98(3)) –

“(2) In any proceedings under this Part with respect to a child, any other person who, in the opinion of the Children’s Court, has a genuine concern for the welfare of the child to whom the proceedings relate, may by leave of the Children’s Court, appear in person in the proceedings, or be represented by a barrister, solicitor or agent, and may examine and cross-examine witnesses on matters relevant to the proceedings.”

Some of the implications of joining or not joining additional persons as parties, was addressed in the review of that legislation ‘Review of the Children (Care and Protection) Act l987, Discussion Paper 1, Law and Policy in Child Protection’  (p.55-56)

“If a child is to be placed in foster care through a non-government agency, it is good practice to have that agency involved in the child’s case from as early as possible to enable the agency to have a good working knowledge of the child’s needs. The Court may also need to be aware of the resources the organisation has available to it when making orders concerning the child…Conversely, it could be argued that if the right of appearance is extended it would result in a large number of parties being represented in each case. This could lead to an escalation in legal costs, an increase in the length of hearing times of each case and further delays in the resolution of cases.”

Reference was also made to the possibility of the discretion leading to inconsistencies of approach between individual magistrates (p.55)

The ‘Final Report (Review of the Children (Care and Protection) Act l987 Recommendations for Law Reform (l997)’, recommended a continuance of the then status quo-

“It is imperative that the Court be able to hear from those who have an interest in the care of a child and from those who may have information which might assist in determining the child’s best interests.  However, in order to achieve this, it is not necessary that all interested parties have an automatic right to be joined in the proceedings, to be represented and to have the right to appear against the decisions of the Court”….. “A balance must be struck at a point which maximises the potential for the Court to perform its role in attending to the needs and interests of the child/ren while recognising the legitimate interests and concerns of both individuals and organisations who are not granted standing in the proceedings and without unnecessarily creating a more adversarial system with the potential for ongoing litigation through the appeals system.” (p.56)

The position of a person granted leave is not entirely comparable to a “parent” appearing as of right pursuant to s.98(1). There is, for example, no provision for a guardian ad litem to be appointed under s.100. The right of appearance is not absolute and presumably leave having been given, may later be withdrawn. Any care plan does not have to be formulated as far as possible with the agreement of such person (s.78(3)).

If leave is given (or refused) this is not by way of “order” and accordingly the granting or refusal of leave does not give rise to an appeal pursuant to s.9l.

Implications of being a party
Apart from the obvious, of a party having a right to call evidence, cross-examine witnesses and make submissions to the court, a party may-

(a) appeal to the District Court against a final order (even if not affected by the order);

(b) seek an order for costs;

(c) apply for an assessment order (s.55(1));

(d) attend a preliminary conference (s.65(1)).

The Two-Stage Test
The test under s.98(3) has two components that must be fulfilled.  Firstly, the court has to form the “opinion” the person seeking leave has a “genuine concern” etc. If this test is met then the court has to address its discretion (“may, by leave”) as to whether or not leave should be given.  This latter test involves broader considerations than the “genuine concern” test. 

“In the opinion of the” Court
This drafting formula (or words similar) in legislation is found in a number of Act affecting summary hearings (see Fines Act l996, s.6(b); Local Courts Act l982, s.56(1);Children (Protection and Parental Responsibility) Act l997, s.ll(2); Mining Act s.311(1)(a); Crimes Act 1900, s.562AE(1)(b),(c), 562AI; Bail Act l978, s.36A(1); Children’s Court Act l987, s.l9(1)(b); Criminal Procedure Act l986, s.302(1)) and there are many more examples.

The terminology suggests that what is required is for the court to form its own opinion, rather than an onus of proof being on a party. In a practical sense it is for the applicant to direct the court to the evidence upon which the court is to form this opinion. The term “opinion” suggests court to itself make an overall assessment of the factual situation (where there may be some evidence that favour or is against the granting of leave). 

The court must look at the position of the applicant but also be minded that the granting of leave may have significant implications both for the future conduct of the proceedings and the interests of other parties. It is customary therefore to hear submissions from other parties before determining an application for leave.

Examples of situations where party status is not likely to be granted are -

“I want to be a party so I can find out what is going on”, “so I can get copies of the documents filed”, “so I will be invited to case conferences”; “so I can respond to allegations that have been made against me”.       

An example of the “I wish to answer allegations against me” situation occurred in the case Re BJ (Care: Third Party Intervention) (l999) 29 Family Law 6l3.

In that case care proceedings concerned two children where instituted on the basis of sexual abuse.  The children were residing for a time with their grandmother and one child alleged sexual interference by the grandmother’s l2 year old son. The allegations were denied. Application (unusually) was made for the l2 year old to be a party so as to protect his own interest. The application was refused and such refusal upheld on appeal. Referring to a headnote of the case report – “the judge had correctly assessed the situation…the care proceedings did not directly involve the l2 year old boy, their purpose was the protection of the two children…care proceedings are not trials and should not be allowed to proliferate into the nature of a general inquiry”.
Another regrettable situation is where the applicant (usually a close relative) while expressing great concern for the child’s welfare, is really motivated to sabotage case plans for the child with which are supported by the natural parent.

“May” Grant Leave
The notion of bringing all persons involved in the child’s life together to assist the court to reach the best decision for the child’s future welfare is at first sight, an attractive one. In practice the “great big melting pot” approach does not sit comfortably with effective case management or child protection.  A multitude of parties invariably protracts the resolution of proceedings without necessarily contributing to better case planning or decision-making. On the contrary a multitude of parties can lead to a needless duplication of evidence, the raising of extraneous issues, induce delays and act as a drain on public legal funding. 

Additional parties joined for no real purpose or contribution to the proceedings invariably conflict with the objective of an expeditious resolution of the proceedings.

If the person is seeking an order (and without other contribution) and the prospect of success or the chance of success is so remote that the claim is unsustainable, then the application should be refused.

The more common situation is where the applicant has a genuine concern but brings no real contribution to the hearing.  This was the subject of comment in the English case of Re M (Minors)(Sexual Abuse:Evidence) (l993 l FLR 822 at 825F)(per Butler-Sloss LJ)) –

“However, the maternal grandparents sought and were granted leave to intervene and appear by counsel and solicitors throughout the 20 days of the hearing. Part of the philosophy of the Children Act l989 is to bring before the court all parties relevant to the welfare of the children. These grandparents have offered an alternative home for their grandchildren in the event that their daughter was not considered suitable by the court to have their care – what might be called “a fallback position” to keep the children within the maternal family. This was a generous offer of the grandparents, arising from their perception of the best interests of the children. Their grandparents, however, unlike many cases which come before the courts, were not at odds with their daughter. Their interests were identical, and I cannot see the purpose of their being separately represented for the very lengthy hearing when they could have been called as witnesses for the mother, and their offer could now(sic) have been presented to the court both by the court and at least communicated, even if not endorsed, by the guardian ad litem. Their intervention has lengthened the proceedings and thereby increased the costs of all the parties.”

These comments were described as “a most helpful observation” and applied in the more recent English appeal court decision of Re W (Care Proceedings: Leave to Apply) (2005) 2 FLR 468.
In this appeal, the applicant, an aunt was seeking contact with a 10 year-old child, then in care.  The child had expressed the wish not to see her aunt at all but later modified this to may wish to see the aunt when with her maternal grandmother (the grandmother already being a party).  By way of further background to the matter, the court observed of the applicant – “There has been some lack of clarity about the nature of the applicant’s application. She says she wishes to be a party to protect her interests in relation to contact. In reality, I am satisfied that behind her application is her wish to be able to obtain an order for contact wider then that proposed by the local authority” (p.477).

The court at first instance had refused to join the aunt as a party and her appeal was dismissed on the basis that the aunt did not have an independent or separate point of view to put to the court from that of the grandmother.  Sumner J. at p. 478 –

“I also bear in mind the helpful test put forward by Butler-Sloss LJ in relation to the philosophy of the Children Act l989. In particular, I refer to the passage where she stated that the philosophy of the Act was to bring before the court all parties relevant to the welfare of the children .I am not satisfied that to make the appellant a party is relevant to the welfare of C. That could readily be misunderstood by the applicant.  It is apparent to anybody who has seen what she has written and listened to the passionate concern that she has for her niece, that her concerns are genuine and strongly felt. She wishes C not to lose an important contact with her own family. But her mother will be a party to the proceedings. She can put forward her own views if called by her mother as a witness as I expect would happen.” 
Timing of the Application
The timing of the making of an application for a person to be joined as a party has implications for the conduct of the hearing itself. If the application is made at the outset of the proceedings where the court has little information available to it, it is often difficult to form an opinion in the matter of the “genuine concerns”. This is so when the applicant has had little or no relationship with the child.

Applications made well into the proceedings present their own difficulties. A successful applicant may then seek additional time in order to prepare for a hearing and even seek an allotted hearing date to be vacated for this purpose.  It is not unusual for concerned persons (such as grandparents) to “stand in the wings” hoping children to be restored to the parent an only seek to be parties when it becomes clear that that is not likely to eventuate.  

Applications to be joined before a finding that the child is in need of care and protection has been made are particularly problematic. It is difficult to envisage what contribution the applicant could bring to the hearing that is over and above that of the natural parent or of the applicant as a witness. 

Representation
The person joined as a party may be legally represented or “represented by an agent”.

The l987 Care Act (s.65(1) provided for appearance of the Director-General, the child and each person responsible for the child, either in person, represented by lawyer or with the leave of the court, an agent.  A similar provision was made (s.65(2)) for a person having a genuine concern for the welfare of the child (and given leave) also to appear by agent.

a former Senior Children’s Magistrate commenting on the provision observed that “The Court will be slow to grant leave to an agent to appear because of the difficulties caused by unqualified persons attempting to act as advocates” (The Children’s Court and Community Welfare in NSW, Rod Blackmore, l989, p.321).

These provisions are now replicated in s.98(1) and 98(3) of the current legislation.

No case readily comes to mind where leave has been sought or granted to appear by an agent.  The provision is likely to have been retained to meet the circumstances where a non-government agency directly involved in the care or management of the child has a genuine contribution to make in the proceedings but the costs of engaging legal representation imposes an unduly onerous financial burden on the organisation.

Attaching conditions to the granting of leave
Having granted leave on the basis that the person has a genuine concern for the safety, welfare and well-being it would be unusual then to seek to limit the ambit of issue wishing to be raised or traversed by that party.  However, there will be circumstances where the person has sought and was granted leave on a limited basis (such as only seeking an order for contact).  It is not inappropriate for the court to rein in cross-examination of witnesses by the party that ventures more broadly without good reason. 

The Process

A person wishing to be joined as a party should file an application supported by affidavit. Other parties should be served. Waiving compliance with the Rules and permitting oral application is not encouraged as it inevitably deprives the court of the means to closely examine the merits of the application and deprives other parties of knowing in advance the basis of the application.

Persons affected by orders
There is provision in the legislation for a person (or organisation) affected by an order to be heard. An example is s.74 providing for an order for support services. The person or organisation required to provide such services is to be given notice and an opportunity to appear and be heard. Such person  (or organisation) has standing before the court arising from their special interest but does not have party status.

Conclusion
When application to join a party to care proceedings should be closely considered by the court before being granted. The court must firstly form an opinion that the person has a genuine concern for the safety, welfare and well-being of the child.  If the court is of such opinion, the court must exercise a judicial discretion whether or not the person should become a party.  One consideration is how the granting of the application will impact on the expeditious disposal of the proceedings.  Another is the new information and independent separate point of view that the person can bring to the inquiry.

© Copyright 2007Crown Copyright 
All material is reproduced by permission of the Crown but does not purport to be the official or authorised version. Downloading, copying or printing of materials in this database for personal use, or on behalf of another person, is permitted. Downloading, copying or printing of material from this database for the purpose of reproduction or publication (in whole or in part) for a fee is not permitted without express authorisation. 

	CHILDREN’S LAW NEWS – February 2007
	Page 2 of 6 



