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Files of Documents Sent to the Children's Court Clinic

Documents Accompanying Assessment Orders

Lately the average size of files of documents sent with assessment applications to the Children's Court Clinic has drastically increased. In some cases it appears that all available documents are being sent to the clinic to accompany the assessment order, rather than just the relevant documents as indicated by Practice Note 6. One Authorised Clinician (AC) told me recently that his neighbours are wondering why he is now getting regular deliveries from couriers, when previously clinic assessment materials were delivered into his letterbox. 

Further problems with these files of documents include:

· Subpoenaed documents that are provided en masse.

· Large files of documents being sent by courier to the Clinic’s postal address at the Children’s Hospital, Westmead. Because of their size, these become an OH&S issue for the Westmead mailroom staff, leading to implementation of manual handling policies. This delays their transmission to the Clinic at Parramatta.

· Poor organisation of the documents, e.g.,

· Documents prescribed by the assessment application but not included (e.g., ​Statement of Intended Casework Proposals, Initiating Document, previous Children's Court Clinic assessment),

· Documents included that are not individually listed in the assessment application, and the sender of the documents is unknown, 

· Inconsistency between documents listed in the assessment application and a list attached separately to the documents,

· No link (such as tabs) between the document list and the documents provided, 

· Illegible documents, and

· Missing documents (listed but not included)

· The relevance of the documents, in relation to the questions being asked in the assessment order, is unclear.

· Late documents, including sets of additional documents sent after the original file of documents has been received.

· Particularly when there are self-represented parties, it is unclear if all parties have agreed to the material being presented. 

These problems with documents slow down the referral process, divert the clinician from conducting the assessment, and delay the assessment.  They may require the clinician to spend time organising, verifying and reviewing the file of documents rather than conducting the assessment and writing the report.

Implications of these problems

This has made it more difficult for clinicians to conduct assessments as ordered by the court. A recent informal survey conducted with the ACs found that managing the documents was the most difficult part of most assessments. Disorganised and unwieldy files of documents risk an AC missing important information.

These problems can also lead to delays in conducting assessments, and much longer assessment reports than necessary, containing extraneous information to that required by the court. 

What is needed

The legislation gives no guidelines about documents to be sent to the Clinic, or even that they should be sent. Children’s Court Practice Note 6, particularly section 5.3, (i-iv), indicates that only material relevant to the terms of the assessment order should be included. Files of documents are required in order to provide background knowledge on which to plan an assessment that will help the clinician give the court a useful new perspective on a matter. A clinician needs documents that give a summary of the main facts of the case and an overall understanding of assessments and interviews that have already been conducted.

Documents relevant to the assessment questions may be drawn from those described in the Amended Practice Note No. 2:

· The statement of intended casework proposals, and the initiating document

· Relevant current orders, from any jurisdiction, including apprehended violence orders, relevant to the assessment. Previous drafts of assessment order applications are NOT to be included.

· Documentary or other evidence filed in the proceedings that is relevant to the assessment, such as:

· Redacted Risk of Serious Harm Reports from the previous 12 months.

· Birth alerts.

· Records of any prior alternative action, including referrals to or reports from support services, any home visits or meetings with any family member, children or others responsible for the child or children in the previous 12 months.

· Safety assessments and narratives (SARA records), and any case plans, parental responsibility agreements, including assessments or reports received from other services or agencies.

· Removal or assumption records.

· Any assessments or reports received from any health service provider or the Clinic relating to any family member, children or others responsible for the child or children, including any test results such as urinalysis.

· A genogram for the child. 

Other parties will naturally wish to include documents providing another perspective, relevant to the assessment questions, such as:

· Any relevant documents, whether previously filed or not, but which highlight the different perspective. These may include selected subpoenaed documents, or documents produced in response to those above. The agreement of all parties to include such documents does not suggest that all parties agree with their contents. 

The Children's Court Clinic website, (www.lawlink.nsw.gov.au/ccc) fleshes out these guidelines. From the Clinic’s perspective the most useful relevant documents include:

· A brief chronology of proceedings, casework reviews and case plans, summaries of relevant interventions attempted and the family’s responses to them.

· Copies of previous clinical assessments undertaken of the child, children or family (e.g., paediatric, psychological, psychiatric, social work assessments or reports, school reports, Children's Court Clinic assessments, and Karitane/Tresillian/hospital discharge summaries).

· Only those documents that relate to the specific questions being asked of the clinic, and that clarify the reasons why the assessment is required (as noted in the assessment order application).

It is the responsibility of the person directed by the court to provide these documents (Practice Note 6, para 5.1), to organise them appropriately (Practice Note 6, section 5) and to provide their name and contact details with the documents, to help resolve any difficulties.

It is not necessary to provide all of the subpoenaed material to the clinic. Analysis of the subpoenaed material will clarify whether a clinic assessment is necessary, as it will indicate what information is already available. Relevant summary documents drawn from the subpoenaed material, such as the results of prior clinical assessments, or a summary of the subpoenaed material (if agreed between the parties in advance), may provide the clearest background information for Authorised Clinicians, alerting them to areas to consider for their own assessments. 

Recommended options

· If negotiations between the parties in relation to the assessment application include agreement about the file of documents, they can be put before the court along with the assessment application, as originally intended. Then the court can review the size of the file of documents, and it will be clearer to all parties what is to be included.

· If, with the documents listed appropriately, the relevance of the documents and the way the file is organised remains unclear, the clinic may not accept the assessment order  [in accordance with s.58(2) of the Children and Young Persons (Care and Protection) Act 1998].

· Subpoenaed documents are to be reviewed and selected, or even possibly summarised, so that only the most useful relevant documents (as described above in this paper) are included.

· When subpoenaed bundles of documents are very large, the Clinic may request an explanation from the Court why each document is considered relevant to the terms of the assessment. 

· The documents may be returned to the provider, or the provider may be invited to visit the Clinic, so as to organise the documents to a manageable state. 

· If a large file of documents is necessary, it should be couriered to the Clinic’s street address (c/o Children’s Court of NSW, 2 George St Parramatta), not the postal address in Westmead.

Documents for Court Attendance

Practice Note 6 (para 7.4) specifies that two copies of any additional material, including only relevant evidence, care and permanency plans, as agreed by all parties, and not previously sent to the clinic, are to be sent no later than 3 weeks before the date the Authorised Clinician is due to attend court to give evidence.  

Despite this, additional documents are being sent to the clinic very close to the hearing date. A review of the late documents received by the clinic, sent between 24/9/12 and 27/11/12, showed 14 of 47, or 29%, of cases requiring Authorised Clinicians’ attendance at court or alternative dispute resolution, arrived within the last fortnight before the hearing, most of which (10 or over 70%) were sent within the last week, and 5 were sent within three days of the hearing or ADR. This is not counting documents given to clinicians on the day of the hearing. 

The documents are regularly disorganised, not listed clearly, and come in separate bursts. Sometimes they are sent directly to a clinician’s home address rather than through the clinic. None of the documents reviewed indicated that all parties had agreed to their being sent. Often the documents referred to events occurring long before the assessment order, or duplicate those already provided. The documents are also frequently unwieldy and disorganised. Much of the material could have been provided as background for the original assessment, or even used in effective casework before court action became necessary. Management of these documents can easily distract a clinician from the salient points found in their assessments.
These practices seriously hamper the Clinic in providing the expert evidence that the Court needs. The Practice Note was designed to prevent the late provision of such documents, because to contemplate their relevance to a clinician’s assessment usually requires deliberation. To accommodate these additional urgent demands made by courts disrupts Authorised Clinicians’ ability to organise their work, and handicaps their validity as expert witnesses. It also leads to delays and inefficiencies in the court’s business, as matters need to be delayed or adjourned in order for the clinician to read material of unclear relevance. 

Clinicians given late documents are entitled to say that they are in no position to give expert evidence in relation to them. They have not had time to review them, or to consider their implications, if any, in relation to opinions expressed in assessment reports. In any case, the new documents need to be sent through the clinic, rather than directly to the clinician.

Conclusion

An expert opinion is not just inherent in the clinician providing evidence, whether through an assessment report or in a hearing. It can also be facilitated or undermined by the management of the assessment application and document, and is therefore also partly the responsibility of the parties before the court. Accurate, concise and comprehensive background information that is relevant to the clinical questions sought by the court will improve the quality, efficiency and punctuality of assessments and expert evidence, and hence facilitate the quality and timeliness of court orders.

Mark Allerton

Director, Children's Court Clinic
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