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In December 2003, the Court of Appeal of the Supreme Court delivered what many have taken as being a definitive analysis of Section 15 of the Children’s Court Act 1987.  This paper gives an analysis of that decision, and identifies judicial interpretation prior to and subsequent of, the case which have referred of George –V- Children’s Court Of New South Wales (2003) NSWCA 389.
Interpretation of Section 15 prior to December 2003

Section 15 of the Children’s Court Act states


“15. Orders of the Court.

The Court may, in relation to all matters in respect of which it has jurisdiction, make such orders, including interlocutory orders, as it thinks appropriate.”

The general interpretation of this section was that it gave a “catch all” power to the Children’s Court for those areas not specifically addressed in the Children and Young Persons (Care and Protection) Act 1998 and its 1987 forerunner.

Anecdotally, Section 15 was used in many care cases to assist the Court in implementing orders sought by one or all of the parties.

Early Decisions

In Hartingdon & Ors –v- The Director General of the Department of Community Services  (1993) 17 FAM LR 126 Levine J found that the Children’s Court Magistrate has the jurisdiction and power pursuant to Section 15 of the Children’s Court Act and the implicit jurisdiction of the Children’s Court to permit the withdrawal of Care Proceedings brought under the 1987 Care Act.

In The Director General of the Department of Community Services –v- Warren Cook and Shane Matthews and Ian Matthews (1995) unreported decision of the Supreme Court, Bruce J was asked to make a declaration that a Children’s Court Magistrate by virtue of Section 15 of the Children’s Court Act had jurisdiction and the power to make an order to cause the child to be examined by a Child Psychiatrist and Child Psychologist for the purposes of a provision of a report to the Court.  Bruce J stated, “Section 15 is in the widest terms and is plainly wide enough to empower the Court to make orders of the type proposed.”  

In the decision of Director General Department of Community Services –v- Houdek (1999) NSW SC 1031 it was submitted that an order for costs, being within the exercise of the Court’s implied powers was appropriate, given that there is no specific section in the Children (Care and Protection) Act 1987 for the making of Costs Orders.  Bell J noted an argument pursuant to Section 15 as to the power to make Costs Orders, however, declined to make a finding under Section 15. Relying upon the implied power, Bell J found that where a Magistrate sought to make a Costs Order, that this “was within the scope of the Court’s implied power in order to ensure compliance with directions made to promote the efficient conduct of the litigation before it.”  

Magistrate Crawford In the Matter of Alice [2002] CLN 3 made orders for a joint conference of expert witnesses to be convened, in an attempt to reach a common position of the handling of the case.  The directions were made pursuant to the power in Section 15 of the Children’s Court Act.

In In the Matter of Pamela (no. 4) [2003] CLN 7 Magistrate Schurr was asked to make an order directing a Legal Practitioner to obtain evidence as to the wishes of the child, based on the Court’s general power under Section 15 together with Section 99 of the Children and Young Persons (Care and Protection) Act 1998.  At the conclusion of her Judgement Schurr stated: 

“Should the Court exercise its discretion to make an order under the Children’s Court Act 1987 Section 15 would enforce a discretionary power invested in a Separate Representative, and to in effect take over the conduct of the role of the Separate Representative?  I note that there is already evidence before the Court that the child’s wishes, and that the Separate Representative has argued that the procedure to obtain more evidence would not necessarily produce admissible evidence.  In all the circumstances, I am not satisfied that the Court should exercise its discretion power and I decline to make an order under Section 15.”

Several cases in the Case Law News refer obliquely to Section 15 without analysing it; See Re: Grace & Rita [2002] CLN volume 2 number 1; S –v- Department of Community Services [2002] volume 2 number 4.

The Catalyst for Re George

In 2002, “Bianca’s” foster carers relocated to Bega.  Magistrate Mitchell was asked to make an order that the parents pay their own accommodation in Bega and one half of the fares for travel from Sydney.  Magistrate Mitchell formed the view that this was clearly beyond their means and that without financial support from the Department Contact would not occur due to any negligence of the parents. Magistrate Mitchell stated:

“To protect the interests of Bianca I think I have to make the order, notwithstanding but that I am sensible of the fact that these are public monies that are being spent…The Department of Community Services is to pay the rail/bus fares of the parents and the reasonable accommodation expenses of the parents in Bega.” (In the Matter of Bianca [2003] CLN 2).
Magistrate Mitchell made express reference to Section 15 as providing the source of power for this order.

On appeal to the Supreme Court before Michael Grove J, “Bianca” underwent a metamorphosis to become “George”. Grove J held that the Children’s Court had no power to make the challenged order and quashed, by way of certiorari, the order made by Mitchell CM on 28 January 2003.

“Section 15 does not, in my view, provide a source of power for making an order that the Director General pay the costs of travel and accommodation of the parents in the circumstances…”

In analysing Section 15, Grove J referred to the analogous Commonwealth provision for the Federal Court of Australia and to the Judgement of Brennan J in “Jackson –v- Sterling Industries Limited  (1987) 162 CLR 612.

“That is not to say that the Court’s discretion to mould relief is at large.  The relief which the Court has authorised to give does not extend beyond the grant of remedies appropriate to the protection and enforcement of the right or subject matter in issue.” 

Grove J also pointed out that in Reed –v- Howard (1995) 184 CLR 1 at 16 it was stated:

“Although it has been said that the inherent power of a superior Court cannot be restricted to defined and closed categories, the power is not at large.”
Referring to Grassby –v- The Queen (1989) 168 CLR 1 (16 to 17)) which stated

“A Magistrate’s Court is an inferior Court with a limited jurisdiction which does not involve any general responsibility for the administration of justice beyond the confines of its constitution.  It is unable to draw upon the well of undefined powers which is available to the Supreme Court.  However, notwithstanding that its power may be defined, every Court undoubtedly possesses jurisdiction arising by implication upon the principle that a grant of power carries with it everything necessary for its exercise...Those implied powers may in many instances serve a function similar to that served by the inherent powers exercised by a superior Court but they are derived from a different source and are limited in their extent...It would be unprofitable to attempt to generalise in speaking of the powers which an inferior Court must possess by way of necessary implication.  Recognition of the existence of such powers will be called for whenever they are required for the effect exercise of a jurisdiction which is expressly conferred but will be confined to so much as can be ‘derived by implication from statutory provisions conferring particular jurisdiction’.”
Grove J also dealt with Section 74 of the Children and Young Persons (Care and Protection) 

Act (Order for Provision of Support Services), concluding:

“A critical restraint on Section 74 as a source of power is Section 74(2)(c) which prohibits an order in the absence of relevant consent.  I do not construe Section 74(3) is doing anything other than making explicit that the Director General may be a person subject to direction as contemplated by Section 74(1)...It is clear that the Director General did not consent to any order (made by Magistrate Mitchell as to payment of costs for the parents).

George v The Children’s Court of New South Wales (2003) NSW CA 389

“George’s” mother appealed the decision of Grove J, which came before the Court of Appeal of Sheller JA, Ipp JA and McColl JA.  It is the Judgement of Ipp JA, with which Sheller and McColl both agreed, that is pivotal.

The headnote to the NSWLR version of the case states:

“Held (1) the Children and Young Persons Care and Protection Act 1998 provides exclusively and exhaustively for the relief the Children’s Court may order arising out of obligations imposed on the Director General (and the Minister) by that Act.  Thus neither Section 15 of the Children’s Court Act 1987 nor any implied power in that Act extends the powers of the Children’s Court to grant such relief beyond the powers conferred on the Court by the Care Act.”
The following references are to the decision as contained in 59 NSWLR 232.

At page 237, Ipp JA stated:

“His Honour (that is Grove J) noted that three sources of power had been suggested.  These were s.15 of the Children’s Court Act 1987, implied power under either the Children and Young Persons (Care and Protection) Act 1998 or the Children’s Court Act 1987, and Section 74 of the Children and Young Persons (Care and Protection) Act 1998.”
Ipp JA recounted much of the actual decision of Grove J as mentioned above.

At page 242 Ipp JA stated

“The question in the present case, therefore is whether the Children and Young Persons (Care and Protection) Act 1998 provides exclusively and exhaustively for the relief the Children’s Court is empowered to order arising out of the statutory duties and obligations imposed thereby, or otherwise imposes limitations on the power of the Children’s Court to grant such relief.  If the (Care Act) so provides or imposes such limitations, Section 15 of the Children’s Court Act does not relevantly extend the powers of the Children’s Court.

This question also involves the issue whether the Children’s Court had the implied power to make the challenged order.  As Dawson J pointed out in Grassby –v- the Queen (at 17) implied powers will be confined to “so much as can be ‘derived by implication from statutory provisions conferring particular jurisdiction’. Thus if the (Care Act) provides exclusively and exhaustively as to the relief available, or imposes limitations which preclude the grant of relief in terms of the challenged order, there could be no implication of a power entitling the Children’s Court to make the challenged order.”

Incidentally, in reference to the Children and Young Persons (Care and Protection) Act 1998 Sections 15 and 16, Ipp JA confirms that:


“The roles and functions of the Minister and the Director General differ materially”.

In his conclusion at page 257, Ipp JA states:

“I accept that contact between the parents and George falls within the concept of “care of the child” and is an “aspect” of parental responsibility.

I also accept that generally...those provisions that deal with the supply of services and support by the Director General (and the Minister) include the supply of financial assistance.

The Children and Young Persons (Care and Protection) Act provides for the regulation of:-

(a)
The care of children and young persons who need protection for their safety, welfare and wellbeing.

(b) The services (including financial assistance) to be provided by institutions (including the Department of Community Services) responsible for the care and protection of children...

In my opinion, the (Care Act) provides exclusively and exhaustively for the relief the Children’s Court may order arising out of obligations imposed on the Director General...and that Act imposes limitations on the powers of the Children’s Court to grant such relief.

Accordingly, neither Section 15 of the Children’s Court Act nor any power implied from any of the legislation extends the powers of the Children’s Court to grant relief arising out of obligations imposed on the Director General beyond the powers of the Children’s Court that are contained in the Children and Young Persons (Care and Protection) Act 1998.

I conclude that the supply of services and support by the Director General was a matter that fell within the discretion of the Director General and (in the absence of the agreement of the Director General) the Children’s Court was not empowered by Section 74(3) or Section 86 to order the Department of Community Services or the Director General to provide the services, the subject of the challenged order.

...It follows that Section 15 of the Children’s Court Act did not provide the necessary power and no such power could be implied from any of the legislation.”

Life after George

Since the decision of Re: George the following decisions have discussed the propositions advanced in that case.

In Re: Josie [2004] NSW Supreme Court 642 Levine J stated:
“28.  George’s case was concerned with whether or not the Children’s Court had power to order the Director General to provide travel services, and held that it did not.  In coming to that conclusion Ipp JA with whom the other members of the bench agreed, can be understood as having concluded the following propositions.

29. Many of the provisions of the Act afford the Director General and the Minister 

discretionary powers to provide services and support, with comparatively few instances of the Court being given power to make orders in relation to such matters otherwise than by consent.  The allocation of money and resources for the care and protection of children and young persons is a matter of policy, it being preferable that such decisions be made by the body vested with the administrative responsibility for the proper use of resources, and not by Court on an ad hoc basis.

30. What is in the best interests of the child would really be expected to be left to the

discretion of the Minister and the Director General, having regard to limited funds allotted to the Department for the protection of children in need of care generally.  The legislation provides exclusively and exhaustively for the relief the Children’s Court might order arising out of obligations imposed on the Director General and the Minister, and also imposes limitations on the power of the Court to create such relief.  The Children’s Court is not empowered by any provision of the Act to order the Director General to provide support services, as that was a matter totally within the Director General’s discretion.

31. George’s case, whilst focused on the question of power vis a vis the Director

General in discrete areas of travel services, provides authoritative and useful guidance in my view to the resolution of the present matter...the decision in George points to the need for close consideration and care to be taken in deciding wherein lies authority, jurisdiction, power and discretion and the like.

Levine J discussed other aspects of George including “the Parkinson report” (by Professor Patrick Parkinson) and concluded that if a Court allocates all aspects of parental responsibility to the Minister, the Court then cannot derogate in any way from the Minister’s power to exercise it.

In the Matter of Trent [2004] CLN 2

The decision of Children’s Magistrate Mulroney ultimately was appealed to the Supreme Court in the case of Re: Andrew (see below). It involved an argument as to whether the Children’s Court had the power to dispense with the requirement to serve a parent in Care proceedings.

Magistrate Mulroney stated (after quoting Section 15):

“This somewhat circular argument, which relies on inferences drawn from the powers of the Children’s Registrars, is not “unambiguously clear” as required by Twist –v- Randwick Municipal Council (1976) 136 CLR 106.  Section 15 is meant to facilitate the jurisdiction of the Court.  It is not meant to provide a power that is not otherwise contemplated in the legislation.”

Magistrate Mulroney then quoted paragraphs 138 and 139 of Re: George found in 59 NSWLR 232 at 257.  Magistrate Mulroney found the rationale outlined in Re: George “Appears equally applicable here”.  And later “In my view, the principles enunciated in George with respect to Section 15 apply equally to the provisions of Section 9.”
Magistrate Mulroney stated in conclusion 

“I do not believe that I have the power to authorise the applicant not to serve (the father).  Nor do I believe that the provisions of Section 64(6) enable me to ignore non-service of the father.  In my view that provision only applies in situations where the reasonable efforts referred to in Section 64(1) have been made.”

Re: Andrew (2004) NSW CA 210

The decision of Mulroney CM was appealed at first instance to the Supreme Court and heard before O’Keefe J and then to the Court of Appeal.  It is reported in 32 FAM LR 50 and also in 2004 CLN 4 

The Court of Appeal decision does not specifically refer to Re: George, or to Section 15.  It found by majority (Sheller JA and Mason; McClElizabethn dissenting) that procedural fairness is a fundamental legal principle, but occasionally Courts have to balance other aspects of the public interest.  Some qualification of the principles of natural justice may be dictated by the need to ensure paramountcy of the interests of the child.

Re: Andrew (2004) NSW CA 842

The above decision is reported in 61 NSW LR 283.  The headnote states:

“Held; 1 on a Care Application made under the Children and Young Persons Care and Protection Act 1998, there is no expressed power or discretion to dispense with service, on a parent, except when it is not possible to effect service...

3. The principles of natural justice require that the parents have a right to be informed of a Care Application and to be heard, but, where the principles of natural justice would frustrate the purpose for which jurisdiction was conferred, there is an implied power or discretion to dispense with its application.

Wood J refers to Section 15 of the Children’s Court Act at page 296.  After quoting that section he states there is provision under the Children’s Court Rule with dispensing with procedural requirements.  He goes on to state

“Any practice or procedure with which they are concerned is subject to its consistency with the Act under which the Court has jurisdiction to hear the particular proceedings.”

Wood J then quotes rules 5 and 6 of the Children’s Court Rules 2000 and at page 302 states as follows

“49.  Although the Children’s Court is an inferior Court with its jurisdiction limited to that which is conferred on it by or under the Children’s Court Act, or by or under any other Act, it also has a jurisdiction arising by implication, upon the principle that a grant of power carries with it everything that is necessary or incidental for its exercise.

50. I do not regard the decision of the Court of Appeal in George –v- Children’s Court of New South Wales (2003) 59 NSW LR 232 as giving rise to any qualification to that proposition.  Moreover it was not concerned with the directory or regulatory provisions which relate to the procedural aspects involved in the exercise of the Court’s jurisdiction.

51. The question in that case was whether the Children’s Court had an implied power to make an order for particular form of substantive relief, namely the payment of fares and accommodation expenses to the parents of the child in foster care, so as to allow them to have contact with the child, rather than with procedural aspects.”

Wood J then goes on to quote the decision of Grove J in the Minister for Community Services –v- Children’s Court (2003) NSW SC 863, specifically at paragraphs 19 onwards and including the quote from Grassby –v- the Queen.
At page 303 Wood J comes to the following conclusion

“54.  Taking into account these considerations, I have come to the conclusion that the Children’s Court should be found to have an implied power to dispense with service of a Care Application upon a parent.  In summary, that finding depends upon the following combination of circumstances:-

(a) The Children’s Court is able to make such orders, including interlocutory orders as at thinks appropriate in relation to matters within its regulation (Section 15 of the Children’s Court Act) and it is given power to dispense with the service of process by the Children’s Court rule, R.6.”

And later

“56.  I am, however, satisfied that it is only in exceptional circumstances that the power to dispense with service could be exercised, that is where service upon, or participation of, the parent in the proceedings, would unacceptably threaten the safety, welfare and wellbeing of the child.”
The decision of Minister for Community Services –v- Children’s Court of New South Wales (2004) NSW SC 1018 (referred to as Re: Nadya) was an appeal from a Children’s Magistrate. “Nadya” faced minor criminal charges. In determining Bail, Magistrate Truscott observed that the imposition of a residential condition on the grant of bail would be tantamount to a refusal of bail as there was no Refuge facility available and Nadya’s parents were not involved with her Care. Taking this into account she determined to grant bail without a condition as to residence. Her Honour observed that the effect of this determination was that Nadya would be released forthwith and would be a homeless person for the purposes of s 120 - 122 of the Children and Young Persons (Care and Protection) Act 1998 (“the Act”). 

Later that day, Nadya lodged an application under the Act for approval of an alternative-parenting plan. Her application was submitted on a pro forma that is used to apply for care orders under s 61 of the Act. The proceedings were conducted on the basis that Nadya's application was brought pursuant to the provisions of Pt 1 of Ch 7 of the Act, which deals with support for children and young persons in crisis. 

The orders that Nadya sought were (i) an alternative parenting plan under s 116 of the Act and (ii) that parental responsibility be allocated to the Minister pursuant to s 79(1)(b) of the Act.

Magistrate Truscott concluded that she had the power to make an interim order allocating parental responsibility to the Minister by reference to s 15 of the Children's Court Act 1987 and by virtue of s 70 of the Act, which confers a power on the court to make other interim care orders as it considers to be appropriate for the safety, welfare and wellbeing of a child pending the conclusion of the proceedings.

The decision was appealed to the Supreme Court. Bell J referred to Re: George, quoting paragraphs 48 to 49 and 138 to 139, as outlined above.  Bell J stated

“44.  In light of the reasoning in Re: George I am not persuaded that the power conferred by Section 15 authorises the Children’s Court to make an Interim Order allocating Parental Responsibility to the Minister on an application such as this (commenced by the child).  The Act provides exclusively and exhaustively for the orders that the Children’s Court may make with respect to the allocation of Parental Responsibility to the Minister including the making of Interim Orders.

Conclusion

With Re: George the pendulum has swung away from the view expressed by Bruce J in The Director General of the Department of Community Services Minister –v- Cook and Matthews that “Section 15 is in the widest terms” towards a more restrictive interpretation: 

“the (Care Act) provides exclusively and exhaustively for the relief the Children’s Court may order arising out of obligations imposed on the Director General 

And:

“There could be no implication of a power entitling the Children’s Court to make the challenged order.” 

And: 

Section 15 of the Children’s Court Act does not relevantly extend the powers of the Children’s Court”. 

Interestingly, Wood J in Re: Andrew reintroduced the use of “implied powers” when he stated 

“the Children’s Court should be found to have an implied power to dispense with service of a Care Application upon a parent”.

In light of the case law, and particularly on the basis of Ipp’s judgment, I would suggest that the following are relevant uses of Section 15:

· By consent the Court may make orders in relation to discretionary powers to provide services and support

· The ordering of Assessments outside Sections 53 and 54. 

(See: 

  (a) The Children’s Court Clinic an article by Greg Moore 2003 CLN 1

(b) Assessment Orders; Conduct and Controversy by Deborah De Fina 2003 CLN 3.

(c ) The role and accountability of a Clinician by Robert McLachlan 2002 CLN 5.)

· Whilst it is arguable the comments of Hamilton J in Re: Oscar prohibit the Court authorising assessments outside the scheme provided for, it still occurs from time to time by agreement of the parties.  The view taken is that that power based on the decision in Warren Cooke’s case allows the Court to grant that leave.  The articles referred to all suggest that it exists in those limited circumstances where all parties agree and require the Court’s authorisation.  I note that the Court itself seems to envisage the continuing existence of that power because of the provisions of Practice Direction 22 Rule 33.1, which seems to say that except where the order is under Section 53 a child must not be examined or assessed except with the leave of the Court
· For a joint conference of expert witnesses

· Dispense with service of a Care Application upon a parent, however, in very limited circumstances.

It is also worth noting the practice of some children’s Courts, most notably St James authorising a buccal swab test of a child relying upon the power under Section 15.  It is arguable that the only way such a test could be carried out otherwise is to apply to the Supreme Court under the Children (Equality of Status) Act.  Clearly, that is a cumbersome way of achieving a fairly simple intervention.

The Court routinely at St James grants leave for the child to participate in such a test and further directs that a copy of any report relating to the DNA testing be filed with the Court.

The Court relies upon the fact that Section 15 is being utilised as a basis to identify an important matter which is who is the father of the child and therefore a party to the proceedings.  This a matter both in the short term and long term relevant to the child and is complimentary to the Court’s disposition of the proceedings and orders it might make as a consequence.


Life after George
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