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This paper form the basis of a discussion conducted at the Legal Aid Commission Conference and it is published after that event.

Its opinions and conclusions are solely the writer’s but have been informed and assisted by the following articles which are commended to the reader:
A.
A paper authored by former Children’s Magistrate Crawford called “The Threshold Test – Limited concessions by parents that a child is in need of care” 2003CLN8 which was both commended and adopted by Justice Kirby in Re: Alister (2006 NSWSC 411).

B.
A paper that I prepared and delivered for an earlier Legal Aid Conference in 2007 described as “Establishment in Care Proceedings” which is contained in 2007 Children’s Law News November at page 12.

*****
1. The purpose of the paper is to provide some practical assistance in addressing what has been and continues to be a vexed issue for Lawyers with their clients suggesting approaches that may be considered.  Before doing so however and notwithstanding the utility of the papers I have referred to above I think it is useful to provide a brief overlay of the legal principles that govern that decision-making.

A.
The Purpose and Relevant Sections
2. A useful starting point is to understand what is the purpose of the two-tier of the preliminary test required under Sections 71 and 72 for a finding that a child is in need of care and protection.  As will be apparent from the sections that follow that enable various orders to be made starting with undertakings and supervision, the basis of such an order is the existence of a finding.  Whilst it is clear that this does not prevent interim orders being made at the commencement of or during the course of such proceedings before such a finding is made (see Re: Fernando & Gabriel (2001 NSWSC 905) and Re: Timothy (2010 NSWSC 524)) it is clearly the gatekeeper provision before the Court can embark upon a proper consideration of what orders if any it should make for the care and protection of a child.
3. The purpose of the provision has been identified by Justice Kirby in Re: Alister ante as being a preliminary test to prevent the unnecessary intrusion of the state into the life of children and their families.  His Honour specifically adopted the dicta of the House of Lords in Re: O and N (minors) FC in Re: B (minors) 2002 (FC) 2003 (UKHL 18) that “Parliament intends the threshold criteria shall provide against arbitrary intervention by public authorities.”

4. Section 71 identifies grounds or basis for which a finding in need of care and protection can be made.  Strangely enough for a provision that is frequently tested in various forms and certainly is considered by courts as a preliminary matter before advancing to consider the disposition of the phase of the proceedings, there is very little case law about what each of the sub-paragraphs mean.  The only reported decision that I am aware of which sheds some light upon what the various sub-provisions may mean is a useful decision of former Children’s Magistrate Crawford in the matter of May and Ben (2003 CLN 1).

5. It is trite to say that some provisions of the section are self-obvious and do not require judicial interpretation as to what they mean.  Provisions (a) and (b) I think speak for themselves whilst not frequently utilised can be clearly identified once that exists to sustain them.
6. The areas which cause most difficulty are the provisions of paragraphs (c), (d) & (e).  It will be apparent from a reading of each of those provisions that they contained within them various categories which in themselves can lead to a finding so that when one talks about there being nine identified grounds, it would be more correct to say that there are in excess of 20 when one carefully analyses the various subparts particularly of paragraphs (c), (d) and (e).

B.
Is Unacceptable Risk Sufficient
7. The Children’s Court is a statutory Court and is defined at law as an inferior Court.  Its powers, except in very limited way, is derived from the provisions of the Act which it is empowered to administer and apply see Re: George (2003 NSWCA 389 Court of Appeal).
8. It had been my view that the nature of the jurisdiction and the decision of Re: George meant that the basis of a finding could only be derived from the establishment of one of the provisions and could not be simply established by a finding of unacceptable risk notwithstanding views expressed to the contrary by Magistrate Crawford in Re: May and Ben ante an obiter comment by the Court of Appeal decision of Re: Sophie (2008 NSWCA 250).

9. This is not a paper to discuss principles of unacceptable risk which play a significant role both as to interim orders and whether they should be made see Re: Frieda & Jeffrey (2009 NSWSC 133) and in consideration of the principles under Section 83 as to whether there is a realistic possibility of restoration.
10. The essence of course of that principle is contained in the High Court decision of M and M (1988 166 CLR 69) has been explained by various decisions as allowing a court to protect the child’s paramount interests notwithstanding that there has been no establishment of a particular event of fact alleged such as physical or sexual abuse, in short it represents a degree of satisfaction where intervention is necessary falling short of determination that an actual fact or event has been proven.
11. Given the statutory nature of the Court’s jurisdiction and the principals referred to in Re: George it did seem that the Court’s power derived from it being satisfied of the establishment of the grounds not on a wider basis of unacceptability of risk.  Whether that is still the case or not may be arguable.  Section 70(1) in its preamble reference to the grounds identifies that “The Children’s Court may make a care order in relation to a child or young person if it is satisfied the child or young person is in need of care and protection for any reasons including, without limitation any of the following.  It then sets out the various sub-categories of grounds where reference has been made.
12. This widening of the basis of a finding has not been the subject of any careful or proper consideration.  What does it mean?  It appears to invite a basis of finding beyond or above the establishment of any of the grounds or their subpart, does it as suggested by Magistrate Crawford in Re: May and Ben allow a finding of satisfaction of a ground of need of care and protection on the basis of unacceptability of risk?
13. In determining that question perhaps the starting point should be to take into account the provisions of Sections 8 and 9 and in particular Section 9(1) which is directory not only as to the interests of the child but the manner in which the Act should both be construed and administered.  It is suggested that notwithstanding the apparent limitations raised by Re: George, that the legislature had intended a widening of the basis upon which a finding could be made and that it could now be argued that unacceptability of risk is a basis in itself, even if the Court is not satisfied as to the satisfaction of a ground or part of a ground for a finding that a child is in need of care and protection.
14. If that contention is correct then the need to carefully and closely analyses each of the paragraphs within Section 71 and indeed to establish whether the Court can be satisfied that a ground is made out becomes largely irrelevant.  If that is so why are the provisions still there and why has Parliament not mandated a test of unacceptable risk as being the basis of a finding.  One answer is as is the case with a number of other anomalies within the drafting a section there has been no proper consideration by the legislature of the import of provisions or amendments to provisions.
15. It is clear from the English Authorities that have been referred to on a number of occasions by the Supreme Court in its construction of the Act the use of likelihood represents as a subparagraph or subpart of an number of the grounds does not in itself give rise to an unacceptable risk test but rather requires the satisfaction that certain facts can be proven on the balance of probabilities give rise to a likelihood of risk in the future see House of Lords decision Re: H and Ors (minors) (sexual abuse standard of proof) 1996 1ALL ER 1 & Re: O.  An exemplification of that would be that a ground of likelihood could not be made out that a child the subject of proceedings was in need of care and protection because of a risk of harm that may or may not befall them based on previous risk of harm reports not confirmed but prior events suggesting harm has occurred have been alleged.  The courts have made it clear that a likelihood must be based on a fact not on a concern or mere allegation.

16. Whilst unacceptability of risk must be based on an evidentiary basis the degree of persuasion is something less than the establishment of a fact and indeed is the antithesis of what a court is invited to undertake in reaching such a conclusion (see M and M ante).  If as suggested the expanded definition does incorporate unacceptability of risk then the threshold test has been to some extent lowered even further.  It still requires the elucidation of facts upon which the risk might be founded but it does not require the proof of those facts either to establish the ground or a likelihood but giving rise or on the alternate test of likelihood.
17. The question of whether unacceptable risk in itself forms a basis for a finding remains unclear.  The legislature does appear to have opened that door by the wording contained within the preamble to Section 71(1) yet it makes little sense to itemise and particularise grounds upon which a finding can be made if that wide ranging basis exists.  Whether a Court would read Section 71(1) be limited to the grounds or open it up to allow unacceptable risk will depend upon an analysis it takes of the nature of the legislation.  It is suggested that on balance the dictates of Section 9 and the need to be beneficially and purposefully interpret the legislation might suggest that unacceptable risk has been suggested by other authorities is the test.  If that is so then it is suggested that the threshold has lowered even further.
C.
Standard of Proof
18. Section 93(4) makes it clear that in determining need of care and protection the Court must be satisfied on the balance of probabilities.  It is frequently argued that where an allegation of sexual abuse or physical assault is raised that a different standard of proof applies.  Reference is often made to the Briginshaw Principle (see Briginshaw & Briginshaw 1938 60 CLR 336).  That provision has statutorily been incorporated in the provisions of Section 140 of the Evidence Act 1995 as amended, see in particular the provisions of Section 140(2).
19. The Court of Appeal in Director General of Department of Community Services; Re: Sophie (2008) NSW CA 250 discussed the application of that principle and that provision of the Evidence Act as far as care proceedings are concerned.  It reiterated what a number of other authorities had also underscored that the test being referred to is not a different or higher standard of proof.  The Court particularly adopted the dicta of the High Court in Neat Holdings Pty Limited –v- Karajan Holdings Pty Limited 1992 67 ALJR 170 the principle annunciated in and known as the Briginshaw principle and otherwise adopted in the provisions of Section 140(2) in particular of the Evidence Act merely reflects the perception that “members of the community do not ordinarily engage in serious misconduct”.  The principle therefore is a direction to focus the mind applying the standard of balance of probabilities rather than to heighten the bar as to proof.
20. It is clear that Re: Sophie has confirmed that the standard of proof in care proceedings is the balance of probabilities but that Briginshaw will have application where allegations of serious misconduct form part of the case to be considered.  An example of the application of that principle and the distinction between satisfaction of proof rather than different standard is contained in the Judgment of Branson J in Qantas Airways –v- Gama (2008) FCAFC 69.
D.
Does Every Ground Pleaded Have to be Established
21. In the article prepared for the Legal Aid Conference of 4 August 2007 it was emphasised that when one is considering the question of establishment one is considering a legal test upon which the Lawyer must give advice to their client.  It cannot be overstated that to abrogate that responsibility and simply rely upon the client’s instructions as to their interpretation of the test does not service to them or the conduct of the proceedings.  All too often I have heard that I am instructed to contest it because my client did nothing wrong as an answer to why proceedings are delayed and argument is held (often futilely) and time is lost for both the parent and the child in focusing on the real issue which is a plan to seek restoration.
22. With that in mind the critical test that the lawyer brings to the matter apart from gathering instructions from his client as to the factual matrix upon which advice is to be given is to emphasise that role and to highlight what the focus at this stage of the proceedings is and what the realities of what the Court is likely to do.
23. In the article published by former Children’s Magistrate Crawford referred to above, and adopted by the Court in Re: Alister ante the Court it was argued and held that a court does not have to undertake an extensive and exhaustive investigation of each of the allegations mounted to see whether there is a proper basis for the proceedings to be before the Court and the proceedings therefore should be established.  Such is the case it was also made clear when that issue was particularly argued by the Department in Re: Dessertaine (2003 NSWSC 972).  That decision and the dicta of Kirby J in Re: Alister (ante) is the bases for the contention that the Court can move to a finding on the basis of a without admissions concession.  Whether one should proceed solely on that basis or not is a matter that this paper will turn to shortly.  However it should be raised that the question of whether such a without admissions concession should be made and its implications for whether preceding that topic can be reopened or not was considered more recently in the matter of Wilson v Department of Human Services:  Re: Anna (2010 NSWSC 1489).  There the Court was considering on a review of the proceedings in the Children’s Court what the legal affect and consequence was of a concession made by the mother through her then counsel and whether an interim order should or should not be made on the material then before the Court.
24. It became apparent that whatever the case was at that time the mother had never conceded that the children were in need of care and protection.  While the utility and benefit of a without admissions concession both as to interim orders and as to a finding remain alive, some circumspect in care needs to be exercised as demonstrated by that case as to how it is expressed and when it is expressed.

25. It is my view that while it is proper at the very early stages of the proceedings when instructions are not clear and the relationship between lawyer, the relationship with the client is new, that advice on the untested evidence for an interim order may lead to a concession on a without admissions basis.  I think the preferable course is to simply say that it is not consented to but no further submissions are made at that time which unequivocally preserves the position or otherwise you do not wish to be heard at that time.  In either event there is greater clarity that no concession is being made even on a without admissions basis and clarity as to your clients positions is maintained.
26. Whilst the capacity of the Court to reopen a finding is undoubted (see Re: Alister) the circumstances in which that should occur may be more apparent than real.  As the facts in Re: Alister demonstrates a court will usually be loath to reopen such matters where some basis of finding exists.  If ever a case called out for a reopening one would have thought the facts in Re: Alister invited it.
27. While the matters raised immediately above divert from the topic of this paper which is about a finding or establishment they do so necessarily because of the common usage of the phrase ‘without admissions’ to agree to certain positions on applications brought both as to interim orders and findings.
28. It is suggested it is important that a concession not be made on the first return date unless clear and proper instructions have been taken on the material or the facts are beyond argument such as the case under Ground A where one parent may be dead and another may be serving a period of jail.

29. If ultimately after the application after the provision of legal advice it is determined that a finding should be exceeded to, it is suggested that a better course to take is to clarify what you are conceding and why for two reasons:

(a) It identifies to the Court a degree of acknowledgment and insight by the parent as to what the issues are and their role in them and therefore is a baseline from which progress can be made in addressing the issues for the purposes of Section 83.

(b) By identifying the issues and accepting responsibility a plan can be developed as to how they can be met.  These in part might pick up the themes contained within the Case Plan filed at the same time as the Stage 2 bundle or create the parents’ own template as to the action to be taken and with what resources.
30. It is suggested that a court will take a plan adopted and adhered to by a parent more seriously and more cogently as a basis for realistic possibility of restoration when it is identified at the earliest opportunity and acted upon.
31. It may be helpful to traverse some common areas where issues are raised on the matters of finding and this paper will seek to address those in a piecemeal fashion for whatever assistance it may give to the reader.

E.
Non-Accidental or Unexplained Injuries
32.
This is an area which finds are not any significant number of care applications.  The usual scenario is that a child is presented to hospital by one or both the parents upon exploration of the child’s presenting medical condition, it is identified that certain fractures or closed head injuries or both have been sustained either recently or perhaps on a number of occasions in the recent past.  The explanations of the parents do not satisfy the investigating experienced medical practitioners using their parlance “A non‑accidental injury cannot be excluded”.  A full and very helpful exploration of the principles both within this State and in England is contained in an article published by Stephan Herridge – Non-Accidental Injury in Care Proceedings – A digest for practitioners June 2009 Children’s Law News.  I commend it contents for a more detailed exploration of those principles and their consequences both at a finding stage as well as a disposition stage.

33.
It is suggested that the authorities that Mr Herridge refers to supplemented by those which this paper will refer to exemplify the following principles for the purposes of a finding:

(a) If the preponderance of medical evidence identifies that there is no biological or constitutional explanation and that the factual explanations for the potential cause of the injuries do not explain them then as a matter of fact on the balance of probabilities a court is almost bound to find that the child has been physically abused or ill-treated for the purposes of Ground C.  

(b) The fact that the perpetrator of the injury cannot be identified is irrelevant to that finding as it is the existence of the injury not the party that caused it that is relevant for the purposes of a finding.  See Ella v George & Ors 10 June 1988 Supreme Court of New South Wales together with the House of Lords decision in Lancashire County Council v B (2000 2AC 147).  In the latter case the Court held that in the case of uncertain perpetrators the care given to the child completes the care given by any of the carers so that the condition is fulfilled even though the identity of the particular carer who was the perpetrator is not known.
34.
Thus if there is an unexplained injury that cannot be satisfied by any of the explanations reasonably offered or an accidental scenario or a constitutional or biological basis then inevitably that child will be found or been in need of care and protection at the very least under Ground C on the basis of physical abuse and/or ill-treatment.

F.
How Far Back Can a Court Consider Evidence Going to the Question of Need of Care and Protection?
35.
Applications filed by the Department frequently plead numerous risk of harm reports concerning the subject children and even siblings of those children going back many years.  Is this evidence relevant and can and should it be taken into account by the Court in determining that issue.  While the question of the cogency of the evidence will always be a matter for the Court to determine, it is undoubted the Court can consider and rely upon such evidence if credible and rely on reaching such a determination.  See: 

(a) Whale v Tonkins (1984 9 FAMLR 410 Court of Appeal);

(b) Cormack v Burton (9 FAMLR 666); and 

(c) Appeal of Shantelle White Court of Appeal 11 December 1987.

G.
The Significance or Otherwise of an “Innocent” Parent Who May Not Have Been Involved in the Life of the Child at the Time the Events Relied Upon are said to Give Rise to the Child Being in Need of Care and Protection 
36.
Often parents will come to Court saying that they have been excluded or otherwise not involved in the life of the child or children the care of the proceedings.  It is sometimes suggested certainly at the time of the first or second return date shortly after the events that have caused the proceedings to be commenced (often referred to as the critical event) that they cannot be held to have been responsible for the act complained of and that therefore there was a parent or carer available and therefore the child is not in need of care and protection.  Is that a sustainable argument at least under the first aspect of the test which is was the child in need of care and protection at the time of the event or events relied upon or said to give rise to that complaint; the answer it is suggested is simply no.  The focus is upon whether events have been established at the relevant time it was pleaded in whoever’s care if the Court on the balance of probabilities establishes certain conduct acts or omissions then it is suggested the fact that there is an innocent non-participative parents is not a sufficient answer for the Court making a finding that the child was not in need of care and protection at the time the events in question occurred.  See: 

(a)
Foskey v L 12 FAMLR 407; 

(b)
Watson v Thomas (1985 22 ACR 356 (Supreme Court of Western Australia); and
(c)
Decisions referred to above in respect of an unidentified perpetrator.

37.
In establishing the first part of the threshold that is under Section 72(1)(a) the proof of the facts in the care of one parent or care-giver is sufficient to satisfy that aspect which underpins the basis of a court establishing or making a finding of need of care and protection.
38.
Of course there are two aspects to a finding and the second as exemplified by Section 72(1)(b) looks at events at the time the determination is called upon to be made.  If a matter has been listed for hearing on a finding this can be some months after the proceedings were commenced and after the events referred to under Section 72(1)(a) have occurred.  It is potentially available to either parent either being the carer with whom the children were living at the time of the events complained of or in the case of an innocent parent to establish their circumstances mean that whatever the case was at the time that events caused the child to be taken into care they are no longer prevalent or relevant for the Court to make a finding.  It is the experience of the author of this paper that that argument is one that is rarely put and to the extent that it is put is rarely successful.  The reasons normally are that the complaint in regard to lack of care focuses upon a number of strands of behaviour, acts or omissions which are simply not cured over a short passage of some months.  They may involve cumulative issues of mental health, drug and alcohol, domestic violence and general poor parenting.  Experience tells one that those matters are not obviated or resolved over a short period of time and therefore, while progress may be acknowledged it is unlikely a Court will find that they have simply been removed.
39.
The matter may be slightly different in the case of a carer or parent who has not played a role in the life of the child and was not a relevant carer at the time of the events relied upon under Section 72(1)(a).  It is potentially available to such a parent to demonstrate that now that they have returned to the life of the child that there is no evidence indicating that they can offer other than a protective environment.  This would require an explanation for their exclusion from the life of their child, the provision of evidence to indicate their capacity to care and that there are no factors in and about themselves that may disqualify in the short term such as significant drug taking, mental health, criminal history or domestic violence.
40.
It is therefore potentially available to such a parent to argue that whatever the position may have been at the time of the events in question they no longer apply as at the date of hearing given the presence of that “innocent” parent and the absence of any material that would suggest that they are disqualified from providing a reasonable level of care and protection to that child.  In my experience the availability of that argument will be rare and exceptional but it does exist.

H.
Does the Mere Use of Drugs in Itself Give Rise to a Basis for a Finding
41.
The short answer to this question is no.  So much can be gleaned from the decision of Justice Palmer in Re: Georgia and Luke (no.2) 2008 NSWSC 1387.  In that case one of the matters put as to why the children were in need of care and protection in the Children’s Court was that one of the parents was an acknowledged regular but not chronic and/or perhaps significant user of marijuana which was alleged to have occurred away from the child or children and at times when they would not be likely to be exposed to it.  The Court found that the evidence established that both parents used cannabis socially, not daily or regularly but the use was recreational rather than addictive or dependent.  That view was also supported by the Children’s Court Clinician that had assessed the situation.  The Court found that the relevance of usage of such a drug would only be relevant to the question of a finding “unless it actually impaired the parents’ ability to care properly for the child”.  The Court did not dismiss its significance but found in itself it would on the facts of that particular case lead to such a finding.

42.
It is submitted that there is nothing really controversial about that fact.  Infrequent irregular use of an illicit substance of the kind referred to would in itself not create a risk of harm on a continuum that the Court could make a finding.  It may be, however different if it was regular and frequent usage such as daily or three or four times per week and on a number of occasions when used.  It would be significant if the type of drug was different such as heroin, cocaine or a more invidious form of substance that may have a more significant impact upon a child.  Clearly if the evidence went further and the effects of that drug disabled a parent from functioning as such and there was evidence to show on occasions that that had occurred then the Court would have no difficulty that that issue in itself gave rise to a basis of a risk of harm.
43.
While zero tolerance may be the view of caseworkers and may indeed be the policy of the Department, it does not represent the law in terms of this issue.  However, it would be wrong to proceed on the basis that some use of drugs in itself is irrelevant.  Its factual context will depend upon the role it plays in the capacity to parent and the role it may have played and is likely to play in the ability to care.

I.
The Significance and Role of Section 106A in Determining that a Child is in Need of Care and Protection
44.
Section 106A was introduced under the misapprehension that the Court was not acting to protect children in and of themselves may not be the subject of significant risk of harm reports but whose siblings have been the subject of proceedings.  In a paper prepared and published in the Children’s Law News (2007) CLN 5, it was suggested by this author that to a large extent the premise for the introduction of the section was falsely based and there was ample authority that such conduct of other children was both relevant and cogent to that determination.  Reference can simply be made to the line of authorities that are referred to under topic F.
45.
Be that as it may the legislature in its wisdom introduced that provision.  In SB –v- Parramatta Children’s Court 39 FAMLR 132 the Court made it clear that the provision in itself was not a ground for finding but an evidentiary tool that produced a rebuttable presumption against a parent where the criteria was satisfied, that is, an order existed which had not been revoked in regard to other siblings.  Both the article and the decision should be read.  The only matter that appears to remain untested in regard to that provision is its wording as to how the evidentiary presumption may be rebutted.  Sub-section 3 and its relevant parts provide the parent or carer must satisfy the Children’s Court on the balance of probabilities that “the circumstances that gave rise to the previous removal of the child or young person’s concern no longer exists”.  The use of this phrase is suggested as somewhat telling.  The question of assessing a parents’ capacity to care under the disposition phase is addressed, inter alia, under Section 83.  There the legislature has applied a prospective test, inter alia, as to whether a child can be safely returned.  The words are extrapolating them from Section 83 identify the need to establish evidence that “the parents are likely to be able to satisfactorily address that lead to the removal of the child or young person.

46.
Whilst the test there it is conceded is at a different stage of the proceedings, it is nevertheless a test directed to care and protection of children.  The legislature has not required that all issues have been resolved only that there are reasonable prospects based on reality of that being achieved in light of the progress to that point of time.
47.
This needs to be compared and contrasted with the provisions of Section 106A referred to above.  That does not talk about a prospective or ongoing evaluation but rather a determination that the issues have been addressed.  This appears to place a much higher onus upon a parent to show that issues have been addressed than at the disposition phase.  If parliament had intended a similar test to that of realistic possibility being used then one would have thought those words would have been applied.  It is therefore suggested that the rebutting of the presumption requires significantly more than would be the case where the Court is concerned with the disposition phase and as to whether there is a realistic possibility of restoration or not.

J.
Reliance and use of Children’s Statements as a Basis for a Finding of Need of Care and Protection
48.
Not infrequently part of the evidence and may be a significant basis of the evidence will be disclosures made by a child or children of conduct of their parent or carer.  Two issues arise from that evidence for the purposes of consideration of the finding.  The first is whether those statements are admissible and can be relied upon by the Court and secondly whether they can be the subject of testing by a parent or carer under cross examination of that child.

49.
In relation to the former there is a need to advise a client that the Court is not applying the Rules of Evidence (unless it determines to the contrary) in the receipt of the evidence before it (see Section 93(3)).  Even if it was the ability of the Court to receive first hand heresay statements of the kind referred to is clear (see for example Section 63 and Section 64 of the Evidence Act).

50.
Even under law heresay statements of third parties, if identified as to their source are admissible.  In care and care related proceedings the receipt of such statements have been frequently and appropriately received and relied upon.  It is perhaps, however pertinent to remind a Court when such material is going to be relied upon that such out of Court statements should be considered carefully before reliance is placed upon it.  See In the Matter of J (a child) 8 WAR 561 and Nairn –v- O’Reilly (1986) 11 FAMLR 472.  Matters such as the circumstances and detail of the recording, the age and understanding of the child of truth and lies and any other factual circumstances that may undermine or affect the reliability of the evidence.
51.
In relation to the second aspect of whether such a child can be required to attend for cross examination, clearly they are a witness who is capable of being called and subject to their ability to satisfy the Court that they can understand and give credible evidence then legally there is no reason why they could not be called.  I should interpolate at this stage that I am not aware of such an event ever having occurred in a Children’s Court and there appears to have been at least a presumption that such a course should not be followed.  The question of whether such presumption existed as a matter of law or not was considered by the Supreme Court of the United Kingdom in W (children) 2010 UKSC 12.  The Supreme Court made it clear that such presumption does not exist at law but that “when the Court is considering whether a particular child should be called as a witness, the Court will have to weigh two considerations; the advantage it will bring to the determination of the truth and the damage that it may do to the welfare of this or any other child.  A fair trial is a trial which is fair in light of the issues which have to be decided...the age and maturity of the child, along with the length of time since the events in question will also be relevant.  The second part of the enquiry, which is the risk of harm of the child...we endorse the view that an unwilling child should really, if ever, be obliged to give evidence”.  In a paper delivered on the 13 October 2012 to the Family and Community Services Kiama conference for external practitioners, District Judge Nicholas Crichton identified that whilst guidelines have been established as to how and when children should be called, he was unaware of any case in his vast experience where such an event had occurred.  It therefore would seem, at least in the two years that have passed since that decision was made, it has had no effect at all upon the practice in the United Kingdom.

52.
If the statement of the Supreme Court is in fact the law as far as this State is concerned then can such an application be made.  It firstly seems to me that the law is likely to be the law of this State there being no legislative prohibition against a child being called and a child being a party to the proceedings in a real and significant sense.  However the cautionary conditions that the Supreme Court applied to the potential calling and receipt of that evidence would mean that it would be a highly exceptional and unusual case where such a course was adopted.  I would suggest that careful reference should be made to the full decision of the Supreme Court and to the guidelines that have been published in the United Kingdom in regard to the potential receipt of such evidence before such an application was made to a Children’s Court.  However, ultimately where the evidence may come from an older child who is willing to come to Court and where that evidence forms a significant if part of the basis of the claim then one could foresee a Court having to grapple with the issue on such an application being made.
K.
What if There is Other Available Evidence not Before the Court
53.
Such was the question determined by the Supreme Court in Re: Frances and Benny (no.2) 2005 NSWSC 1207.  In that case the Court determined that if it reached that point then it should adjourn the proceedings and invite the exposition of that evidence.  It held “there is a rule which applies to all Court’s that if a Judge, particularly a Judge dealing with a matter involving children, comes to the view that he or she does not have sufficient material, it is the Court’s duty not to dismiss the case but to adjourn it making it very clear what the Court’s concerns are”.  Therefore a deficiency in the evidence, which might otherwise exist reasonably on the evidence before the Court should not lead to a dismissal but rather an invitation for that evidence to be adduced or provided and for the adjournment of the proceedings.

54.
It is the writer’s experience that such a request is rarely made but its availability exists and a party appearing in care proceedings would have an obligation to remind the Court of that fact if it expressed concerns about the non-production of relevant evidence which appears to exist and was of the view that otherwise it would dismiss the proceedings.  The Court should be directed to this authority as a basis for it adjourning the matter to allow that evidence to be produced.

55.
After all care proceedings, whilst they remain adversarial are of a special kind and nature where the primary focus is the care and protection and paramount welfare and protection of a child or children.

L.
Joint Hearings
56.
In the case, particularly of an unexplained single event which founds or underpins the basis of a care application, consideration should be given as to whether a joint hearing should be conducted of both a finding and a placement.  These would be exceptional proceedings but may, particularly in the case of the type of case referred to, lend itself as the appropriate methodology to determine that.  That such a power exists in a Court even under a two stage test was made clear by the Supreme Court in B –v- K 24 September 1998.  There the Court held that “subject to general questions of procedural fairness, it seems to me that if a Court does make a decision that a child is in need of care, there is no reason why the Court should not proceed with the placement hearing immediately after making that decision.  Therefore there is no reason why a joint hearing could not be conducted mindful of the need to distinguish between the two stages of the proceedings and the use of evidence for those and to ensure the procedural fairness was provided to all of the parties involved in that hearing.”

57.
It is my experience that a joint hearing is rarely conducted but its utility in a case where a single event is relied upon and to ensure that the proceedings are concluded sooner rather than later may lend itself to considerations of an application being made for that to occur.

M.
Conclusions
58.
The question of whether a child is in need of care and protection as mandated under Sections 71 and 72 is both a fraught and difficult matter.  It is a preliminary threshold issue which is exemplified by the decision in Re: Alistair referred to above, as found by the House of Lords in Re: O (minors) ante that “the purpose of this threshold requirement is to protect families, both adults and children, from inappropriate interference in their lives by public authorities with the making of care and supervision orders”.  It is not a preliminary phase where the Department must establish on the balance of probabilities that the relief it seeks can be established.  It is therefore not appropriate to align it with a situation that may exist in criminal proceedings of no case to answer under the first limb of May –v- O’Sullivan (1955) 92 CLR 654.
59.
There will be the occasional case rare in nature where the Department have not acted appropriately or where the evidence does not warrant the intrusion referred to.  The section exists to allow those rare and limited cases to be dismissed at the earliest opportunity and for children to be restored to their carers or parents.
60.
It is critical that the legal representative identify to the parent or carer for whom they are acting that the test is a legal test based on the facts before it and focused on the child not them.  They may be indeed relevant but are not the primary focus.

61.
It is important to identify what the factual allegations are and what the instructions are.  If the parent either does not dispute or cannot dispute (because they have not been involved) then little purpose is served in elongating a part of the process which may delay the ultimate placement or restoration of those children with that carer or parent.

62.
Once a decision has been made not to contest a finding then serious consideration should be given to commencing to build a case for the ultimate result that you seek.  This may mean that you do concede certain factual matters as forming the basis of a finding and acknowledge if relevant the parent or carers responsibility and understanding of their role in that and how they seek and will seek to address those issues.

63.
The conduct of care proceedings is not a piecemeal process.  Like all litigation it should be focused on the end result that you wish to achieve.  Simply disputing and fighting matters because you can is not in the interests of your client or ultimately the best interests of the child.

64.
It needs to be made clear to clients and carers that the proceedings are not about them, although their conduct may be touched upon, but about their children.  That emphasise might help to diffuse and deflect the concerns that they express.
65.
The understandable emotion including anger, despair and distress is not assisted by propagating fruitless disputes and delaying the conduct of the proceedings.  Sometimes carers and parents need to be told the home truths and the sooner it is done the better so that they can focus on how they can address the issue rather than to flail around responding to it.
___________________________________________


