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IN THE MATTER OF TOM 

1. This matter concerns the child ‘Tom’ who was born in July 2006. The mother of the child is ‘Deborah Doncaster’ (referred in some documents as Deborah Cross). The father of the child is ‘Sean Cross.’

The Parties
2. The child has siblings being ‘Sam’ born in 1991 and ‘Bill’ born in 1993.   These children reside with their maternal aunt ‘Catherine Bell’ pursuant to an order of the Children’s Court in l997 and l998 allocating to her parental responsibility (the boys would have been aged about 3 and 5 when they first came into care).  She is not a party to the proceedings but is the person that the Director-General supports as the preferred carer.  Another child ‘Jasmine’ born in 1998 is in the parental responsibility of her maternal grandmother ‘Sonia Cross’ since l998 (confirmed as a long term order in 2000) pursuant to an order of the Children’s Court.  Jasmine would have been just a babe when placed in care.

3. The remaining party to the application is ‘Louise Jones’, a paternal aunt of the child who is seeking that parental responsibility be allocated to herself. 

Tom Found to be in Need of Care and Protection.

4. The child Tom was found to be a child in need of care and protection (and without opposition) on 5 February 2007 on ground (c ).

Care Plan/Restoration Discounted.

5. The Director General has prepared a care plan and permanency plan.  I have considered that plan.  The Director-General has assessed that restoration of the child to the care of the parents (or either of them) is not a realistic possibility having regard to the circumstances of the child and the evidence, if any, that the child’s parents are likely to be able to satisfactorily address the issues that have led to the removal of the child from their care (s.83(1)). It is common ground of all parties that restoration to the parents is not a realistic possibility. There is a long-standing history of drug addiction of both parents managed by a methadone program. Addiction has compromised the ability of the parents to care for their children. While on this methadone program the parents have both continued to regularly use amphetamine.   

6. More to the point, the crucial incident that led to the removal of Tom was the presentation of the child at hospital with a serious non-accidental head injury the circumstances of which have never been satisfactorily explained.  Without an explanation it is almost impossible to envisage how a regime could be established that could remove the child from further risk. I accept the Director-General’s assessment that restoration to the care of the parents is not a realistic possibility.

7. Since the care of Tom was assumed by the Director-General on or about the 8.l.07 he  has remained in temporary foster care. This placement can no longer be maintained (other than to facilitate a short term transition to a new carer) so a decision concerning his future is a pressing one.

Options

8. The option presented to the court is that parental responsibility be allocated to either of the aunts Catherine Bell or Louise Jones (who for abbreviation sake I will hereafter refer as Catherine  and Louise respectively). Another option available is for the court to place the child under the parental responsibility of the Minister.  I accept that this latter option has an advantage that contact between the children, parents and other persons may be more easily co-ordinated by an officer independent of the family relationships. Further that the order could be readily transferred to Queensland. The child’s welfare would also be protected (without the need for further litigation) if the placement was to break down in the future. 

9. I accept that the option of placing the child under the parental responsibility of the Minister in respect of all matters would be more intrusive in the life of the child and family (s.9(d)) than a family placement.

10. I do make the cautionary observation that I regard the maintenance of a close family relationship between the four children is of very great importance. If the carers of the children cannot come to a full appreciation of the benefit that contact potentially has for maintaining these sibling relationships, then management of contact by a third party (or even alternative care of the child) may need to be seriously considered in the future.

11. I do not wish to be drawn into approaching a decision in this difficult case by some analogy of a “contest” between the two women. What the court must do is to evaluate the best means of meeting the child’s future need for safety, his welfare and well-being and to give him the best opportunity of attaining his full potential in life. The court must take both a short term and long term perspective. The court must have regard to the principles in s.9 (especially s.9(d)) and the other relevant provisions of the legislation.

12. The court must address the child’s need for permanency (that is that he avoids the instability and uncertainty arising through a succession of different placement (s.78A(1)).

13. Each option has advantages and disadvantages. These are reflected in the range of submissions from the legal representatives. I must stress that while I am required to address the welfare needs of the subject child Tom, I cannot be oblivious that his welfare is intertwined (and more so hopefully in the future) with the lives of his brothers and sister and especially how successfully contact between the children is managed. Of course the children’s own wishes and attitude will play a part in this.

Aboriginality
14. I propose to address firstly this vexed question of Aboriginality. At the very least it is a factor that falls within the ambit of “culture” in the principles in section 9(c) and (e). It is a factor for consideration within the wider term of “welfare” of the child. It is also required to be considered as an element of permanency planning (s.78A(2)). In a practical sense the strong identification of Catherine as Aboriginal (and any like identification by Sam and Bill) become relevant factors if Tom is raised in that household. I will endeavour to summarise the law.

The Aboriginal placement principle does not apply

15. Section 13 of the Act sets out what is commonly referred to as the “aboriginal placement principle”.  It only applies where a child is placed in “out of home care” – as provided for in s.l35.  The effect is that if an Aboriginal child is placed in out of home care, then priority is to be given to a placement with family or kinship groups in preference to other placements. The Aboriginal placement principle does not apply if care is provided by a “relative” ( “aunt” is a relative as provided for in reg.5) unless “the Minister has parental responsibility for the child by virtue of an order of the Children’s Court”.   It has no relevance if all aspects of parental responsibility are allocated to a person other than the Minister.  It could only potentially arise where (as in the case of Catherine) the Director-General is proposing an allocation of parental responsibility in respect of contact for a limited period. Rather ironically, if the principle did apply, I do not have evidence for a placement with Catherine that she is a “relative” as recognised by the Aboriginal community. 

16. It would seem to the court to be an odd outcome if such a placement did come within the scope of “out of home care” as a mechanism of facilitating contact for a limited period. An examination of the statutory responsibilities of the Minister towards such children together with the definition of “parental responsibility” lead me to conclude that the proposed arrangement does not fall within the ambit of “out of home” care.  Therefore, the Aboriginal placement principle (which in any event must give way to the best interests of the child) does not apply in this case under either option.

17. Section l3(6) still has application applying to an Aboriginal child placed with a non Aboriginal carer 

s.13(6) The following principles are to determine the choice of a carer if an Aboriginal …child…is placed with a carer who is not an Aboriginal…:

(a) Subject to the best interests of the child…a fundamental objective is to be the reunion of the child….with his or her family or Aboriginal…community.

(b) Continuing contact must be ensured between the child…and his or her Aboriginal…family, community and culture.
(The provision is subject to subsection (2) that deals with the child’s identification as Aboriginal and expressed wishes – neither of which are presently relevant having regard to the child’s age).

18. This provision would add some support to a placement with Catherine in terms of a reunion with an Aboriginal family. Both Catherine and Louise have expressed a commitment to encouraging the child’s Aboriginal culture. In the final analysis I must have regard to the best interest test being the dominant consideration.

19. The submissions of the parties have tended to downplay the issue of Aboriginality as being a crucial factor in a decision. Even the submissions on behalf of the Director-General have placed little weight on the issue of Aboriginality.

20. I approach the matter on the basis that the child’s cultural identity (including Aboriginal culture) is important. It is unfortunate that the state of the evidence is so unsatisfactory in attempting to draw any conclusions from it. 

Is the child Aboriginal?  

21. Aboriginality to be established requires ordinarily three components to be met– (a) an Aboriginal heritage – (b) self identification as Aboriginal and (c) acceptance as Aboriginal by the Aboriginal community in which the person lives or has lived. These requirements are modified by reason of s.5(2) that permits the court to determine a child to be Aboriginal if the court is satisfied the child is of Aboriginal descent.  The reason for this modification is obvious for a young child (such as Tom) who will not have formed any self identification as Aboriginal. 

22. Catherine has come to identify as Aboriginal through her father but has only done so in the past decade or so. She is presently endeavouring to seek information concerning her heritage from the appropriate land council.  This is the only possible Aboriginal lineage.  The mother (her sister) does not and never has identified as Aboriginal.  

23. Catherine has supported in Sam and Bill a belief that they are Aboriginal but this depends entirely upon her father also being the biological father of the mother. Although not having the records before me, I accept that Aboriginality was never raised as an issue in the cases of the three siblings. The Director-General’s care plan approaches the matter upon an assumption that the child is Aboriginal rather declaring it to be so.

24. The only further evidence is a reference in hospital records that the child is of Aboriginal background. I do not attach weight to this assertion by the mother because of her explanation and because it was made in a context of seeking to provide an explanation to the hospital authorities for the injury to Tom.

25. As great an injustice is done if the child is raised in denial of his/her Aboriginal heritage as it is if raised with a false belief of Aboriginal heritage.  I am not privy to the family research that Catherine has conducted. Confirmation, one way or the other of an Aboriginal heritage for the child Tom may be possible in the future. I admit to a sense of unease for siblings (with the same parents) to be raised to hold differing beliefs as to any Aboriginal heritage.

26. I have no expert evidence before me, nor do I have any expertise in this area, but I do wonder whether DNA testing could determine whether it is likely or unlikely that the mother and Catherine share the same biological father?  Any result would not conclusively resolve the question of Aboriginality but move the issue one step forward.

27. The matter is to be determined on the civil standard of proof but has significant implications for the child.  The evidence presently does not proceed beyond speculation. In any event the third arm of the ordinary test (acceptance by the Aboriginal community) is not made out.  I cannot discount absolutely that Tom is Aboriginal but on the evidence I do not conclude that the child is Aboriginal.

Evaluating the options

28. A decision still has to be made between the available options. The parties have in their respective cases sought to maximise their strengths. The reality is however, that the court is dealing with a “next best option” situation.  The best option is that the parents had not engaged in a lifestyle of drug addiction, were otherwise capable to undertake the care of their own children and Tom was never injured.  But this is not the situation and the children are the unwilling victims of their parent’s shortcomings. Everyone else has been drawn into making trying to make the best of the situation for the benefit of the children.  

29. After a decision has been made, the court trusts that the parties can put aside any disappointment and continue to focus on the children’s futures.

Louise Jones.

30. Louise resides with her husband ‘Paul’ in the Gold Coast area of Queensland. They run a panel beating business.  Her role in the business involves book keeping which allows her adequate time to care for a child.  They appear to have a stable relationship (l4 years duration).  Her husband has a child ‘Bertha’ from a former relationship and has regular contact with her.  They have the care of Chris (aged ll) since he was l5 months old. This placement is pursuant to an order of the Family Court. Chris’s mother unfortunately suffers from mental illness that is presently managed on medication.

31. Each of the parents favours the placement of Tom with her. In fact they gave some consideration to Louise adopting Tom.  Two factors influence their preference. Firstly, the very satisfactory manner in which Louise has raised Chris and secondly, their anticipation that contact will be more satisfactory (to themselves and Jasmine).  The interest of the parents in this regard are important, but must give way in the face of the child’s interests.

32. The geographical disadvantage is sought to be answered by Louise through frequent visits to Sydney (something of the order of 8 times a year) and invitation for the children to travel to Queensland. I accept these invitations are made in good faith. Tom would accompany her on these visits. These visits are for family occasions and to facilitate contact between Chris and his mother. This would be a demanding schedule but one which has continued for some time. Through these visits Louise has maintained a relationship with Jasmine.

33. I agree with the submission of the Director-General that arranging contact between Jasmine and Tom, Jasmine Tom Sam and Bill – and between the children and their parents would be much more complex than the contact between Chris and his mother. It also casts her into a new (supervising) relationship with the parents where there could well be a mismatch of expectations. Her stays in Sydney ordinarily extend over a couple of weeks so a number of contact occasions could occur within this time frame.

34. Louise did make some effort to contact the boys in the past but these were unsuccessful.  Some contact by e-mails has been recently re established (that I suspect was the outcome of some prodding by Catherine rather than the boys initiating this new relationship) but in any event it is a positive move if followed up. I agree that while all the adults involved could have done more to encourage contact between all the children, little blame can be sheeted home to Louise. The placement with Louise would be a positive one. 

35. I summarise the advantages in a placement of Tom with Louise and her husband. She is motivated to care for the child. She has some (though little) prior relationship with the child. She is not estranged in her relationship with either the parents or her mother (who is the carer for Jasmine).  She is in a stable supportive personal relationship. She is comfortable financially and can offer the child superior opportunities in education and lifestyle.  She has the “runs on the board” in her care for Chris and the contact regime between Chris and his mother. She is committed to providing the same opportunities to Tom.

36. The disadvantages mainly relate to the permanent separation of the children, lack of prior relationship with the child and the issue of geographical location. Her proposal would mean that the children would be resident in three households in two different States. The contact arrangements would be much more complex.  The parents are very unlikely to get sufficiently organised to travel to Queensland. The boys may not take up the offer, Jasmine is likely to remain with her grandmother and therefore contact will be dependent on Louise making these regular trips to Sydney. This could be compromised as Chris gets older and develops interests in his own area.  I find no criticism in any of her testimony. I did gather the impression that her current knowledge of the parents, their drug use (I do not think anyone was really aware of the ongoing amphetamine use) and circumstances surrounding the injury to Tom was a bit sketchy and relationship with the parents was not an immediate one (outside the family situation). 

37. I would take the view that she would be a firm advocate on behalf of Tom.  While the terminology used may have been better chosen I rather share the view that the planned “happy family reunion” of Jasmine, the boys and Tom was well-intended but rather insensitive to Jasmine’s feelings.  In one sense Tom was “taken away” from Jasmine as much as from her parents.   I was very impressed by the testimony of the paternal grandmother.  

38. There is the undertaking to take action to register any orders in the Family Court. While an order of parental responsibility may not have immediate enforcement outside this State, I would not see that such a step to be necessary.

Catherine Bell.

39. Catherine is 40 years of age and resides with her husband William. Her husband is in regular employment.  She does not work and has free time to care for the child Tom on a full time basis. The relationship is a stable one having been married for l8 years. She and her husband have had the care of Sam and Bill since l997 (there was initially a restoration plan but the placement became a long term one in l998).  Sam would have been aged 6 and Bill 4.  The evidence is that there have been no concerns with the care of the children (except Sam’s distress around contact with his parents).  Considering the disruption to their early lives this is a better than hoped for outcome. There are no ‘KIDS’ history of report.  No criminal records are held for either Catherine or her husband. They drink only moderately.  She has no current health issues.

40. The placement assessment describes the home as having 4 bedrooms with spacious yard and is safe and suitable for Tom. The assessment is otherwise a very positive one.  They do not have a motor vehicle and rely largely on public transport.  Catherine has shown a willingness to seek and follow advice from officers of the Department and advocate on behalf of the boys with the school.  Though motivated that Tom and Jasmine have a relationship with their brothers and wished the parents to be involved with the children (placement assessment), clearly these objectives have not been successfully achieved over an extended period of time.

41. The precise circumstances that led to the breakdown of contact between the parents and boys is now fading into history but it seems to be attributed to the distressed behaviour of Sam at the time of separation.   It seems to have been assumed that nothing was resolvable in the ensuing 5 years and no contact with attempted. This concern about Sam seems to have dominated any contact involving Bill and Jasmine also.

42. A recent telephone exchange between Sam and his mother shows that the child still has issues with his mother but I do not find any evidence that his attitude has been influences by Catherine . Teenagers are often critical of their parents, and these children may have more reasons to do so than others.

43. This case actually is a good example of why there should if possible be contact between children and their natural parents – even if limited in frequency. It enables the child to get to know their parents as they really are – for better or worse. There are no false idols or false demons.  The same applies to sibling contact.

44. The reasons that the placement is supported by the Director-General relate to the history of very good care of the brothers, some (though tentative) involvement in the care of Tom, the willingness to co-operate with officers, the favourable assessment, the geographical location that permits contact with the parents and Jasmine.  Further that the Minister is to take responsibility for management of contact for a limited period and Catherine is co-operative with this intervention.

45. The care of Tom during a short-lived transitional trial period went well (although not long enough for the novelty factor to wear off for the boys).

Moving towards a decision
46. The respective options are finely balanced. I am satisfied that under either option the basic physical, developmental and emotional needs of the child will be adequately addressed.  I have considered where the child will be in his relationships in years to come. If positive relationships between the children can be re-established and maintained then the relationship between the children should be enduring ones in their lives.  They should have a free and natural relationship based on familiarity and shared experiences.  If this relationship is not encouraged and built upon in childhood it may not be successfully established later in life – especially if family tensions are taken on board by the children as their own. The children should be encouraged to have a core identity as children of the one family although being raised in separate households and living with different people.

47. The relationships with the natural parents (including for reasons already given) are important but the history of participating in contact for the benefit of the children is not a good one.  Even if you examine the situation with Jasmine, contact seems to rely on the parents staying at the grandmother’s place or Jasmine being taken to their place after school.  When demands are place on them to sustain contact the response just fades away without any obvious precipitating event.  The children’s wishes will to be taken into account as they become old enough to make their own decisions.  The reality is that the co-operation of all the children is important for the success of the contact experience for all the children.

48. Ultimately the decision is a fine one upon which minds may differ. I place an emphasis on children developing an enduring relationship (despite the history against this occurring on a sustained basis in the past).  If this is successful then it is an advantage if the children are located near to each other and in as few households as possible.  If the re-establishment of a close relationship between all four children does not eventuate (despite by profound hope that is occurs) then I consider that it is more advantageous for Tom to have the experience of being raised in the household and company of his brothers than in the home of Louise and a cousin Chris.  This is despite that being raised by Louise probably offers many advantages to Tom.

49. The child who will potentially miss out in this arrangement is Jasmine. I am consoled in this regard that Jasmine is a child very much loved and very well cared for by her grandmother and that she will continue to have a close relationship with her parents and Louise and her family.  Doing the best I can, in an unfortunate situation, I will make orders for frequent contact between Jasmine and Tom and hope that through this contact arrangement Jasmine can re-establish a positive and caring relationship with her brothers or at least Bill (who is closer in age to her). I consider that the frequency of contact may be more important than the duration for the child and for Jasmine.  Jasmine may feel very uneasy at the first contact events and the matter should be approached with some sensitivity.

50. My priority is for contact between the children.  The parents will have to accept that given the injury to Tom and his vulnerable age (and their continuing drug use of amphetamine) that any contact will need to be monitored.  The proposal for contact in favour of Louise is unrealistic given his age and his history of removal from the care of people he would have become attached to (his parents, foster carer) would make him vulnerable to further separations.  I stress that these orders are for MINIMUM contact and there is no barrier to additional contact. 

51. In my experience contact rarely works satisfactorily without the willing co-operation of the adults involved.  Catherine and Louise have both said they can work together and this will be the opportunity.   I have not made provision for contact to the paternal grandmother as I assumed she may be accompanying Jasmine, Louise or the parents on occasions.

Orders

1. I order that the child tom be placed under the parental responsibility of the Minister for a term of 2 years and determined that all aspects of parental responsibility be exercised by Catherine Bell except as to contact which is to be exercised by the Minister solely.

2. Thereafter the child is placed in the sole parental responsibility of Catherine Bell until the child attains the age of 18 years.

3. I make an order that Jasmine have contact with Tom a minimum once per month.

4. I make an order that the parents have contact with Tom a minimum of once each two months.  The contact of the parents is to be supervised by an officer or person approved of by the Director General.  After the initial two years the contact is to be supervised by an officer, persons approved by the Director-General or Catherine Bell.

5. It is a condition of the parents exercising contact that they are not under the influence of an illicit drug and that they confirm their intention to exercise contact at least the day before.

6. I make a order that Louise Jones have contact with tom a minimum of three times per year. the contact is to be arranged to coincide with her visits to Sydney.  She may be accompanied when exercising contact by her husband Paul and/or cousin Chris, her mother and other relatives as agreed upon.

7. There is to be a section 82(2) report in 6 months. A copy is to be provided by the Registrar to the child’s legal representative.
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