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10 December 2002

RE: TYRONE

A question was raised as to the construction &f sftheChildren and Young Persons (Care
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and Protection) Act 1989 in the context of an order of the Children’s Comntich was
challenged as being beyond power.

HELD: The questions raised by the summons for l¢aappeal had become academic.
Accordingly leave to appeal was refused and thensoims dismissed with costs.

ORDERS
(1) Leave to appeal refused.
(2) Summons dismissed with costs.
IN THE SUPREME COURT
OF NEW SOUTH WALES
COURT OF APPEAL
40629/02
CLD 11428/02
HANDLEY JA
SANTOW JA
YOUNG CJinEQ
10 December 2002
RE: TYRONE
Judgment

1HANDLEY JA: These proceedings raised questions of real pedéthportance to the
Department, the Children’s Court and others akedrue construction of s 74 of tG&ildren

and Young Persons (Care and Protection) Act 1998. However those questions have become
academic in the present proceedings because thesafithe Children’s Court which are
challenged as being beyond power will almost celgaiever be implemented.

2 The child is due to be returned to his mothehivithe next few days and it is practically
certain that the services ordered by the Childr@wzart which have not been provided will
never be provided.

3 The function of courts is to decide real disputbere the parties are in contest. It is not to
decide questions which as between the partieslbea@me academic, however important they
may be to one of those parties for future cases.ddurt therefore must refuse leave and the
summons will be dismissed with costs.

4 In doing so the Court expresses no view as taah@ctness or otherwise of the decision of
Sully J. It is unfortunate that these questionsoabe decided by the Court in the present
proceedings because the lapse of time has rentteredatter academic.

5 It is not in dispute that the method of testing validity of interim orders of the Children’s
Court is by prerogative type proceedings in ther&ug Court. The decision of Sully J was
given on 5 July this year in respect of ordershef€Children’s Court of 16 May. Although these
proceedings were expedited, for reasons whichar&mown to this Court, they have not come
on for hearing until today.

6 Should the questions arise in the future, as &nfiy QC for the claimants suggests they
inevitably will, a Judge or a Master of the Comma@w Division could be asked to refer the
proceedings direct to this Court. In cases of ucgehe parties are free to approach the
President or his delegate in private chambersek ag early hearing. Where the urgency is of
an extreme kind, the proceedings can be heardnatifiew days.
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7 1 make those remarks for the benefit of the pasparticularly for the Crown Solicitor who
presumably will have the carriage of any futureec&owever, the orders of the Court are as |
have announced.

8 SANTOW JA: | agree.

9 YOUNG CJin EQ: | agree.
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