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IN THE MATTER OF SINEAD

Reasons for Decision

1. On 29th March, 2005, Peta Hooker, the delegate of the Director General of the Department of Community Services (DoCS), commenced care proceedings pursuant to s.79 of the Children and Young Persons (Care & Protection) Act, 1998.  The application related to “Sinead”.  There was no opposition to DOCS’ contention that the child was in need of care but there was a dispute as to the final order which should be made.  DoCS sought an order that all aspects of parental responsibility for Sinead be allocated to the Minister.  Sinead’s mother and maternal grandmother sought an order which placed Sinead with the grandmother.  After all of the evidence had been taken, Sinead’s solicitor indicated that he supported the grandmother’s application.  Witnesses were called by DoCS, the mother and grandmother and a Children’s Court clinician also gave evidence.  

Background

2. Sinead Woodford was born on [  ]’ November, 2004.  Her mother is ‘Alice’ who was then sixteen years old.  There are two possible candidates for paternity but neither has displayed any interest in the child.  Alice is one of the two daughters of Mr. And Mrs. S who lived at [      ] at the time of Sinead’s birth.  Mr. and Mrs. S had lived in that house for sixteen or seventeen years and had raised their two daughters there.  There is an abundance of evidence to indicate that Mr. S had, for many years, been a violent and over-bearing husband and father.  Alice was an extremely disturbed person during and immediately after her pregnancy.  Her father was very unhappy that she was pregnant and indicated that the baby could not live at home.  Alice attempted suicide on more than one occasion, was depressed, was receiving hostility rather than support from her father and accepted that she would be unable to care properly for the baby.  DoCS was notified prior to Sinead’s birth that Alice planned to have her adopted.

3. Alice demonstrated little interest in Sinead after the birth and the baby was placed with foster carers immediately after she left hospital.  

4. In early January, 2005, Mrs S, who is now fifty five years old, indicated to DoCS that she would like to care for Sinead on a full-time basis, hoping that over time Alice may become able and willing to take responsibility for Sinead.  Since then, Alice has remained in the care of the Minister who has kept her with the one pair of foster carers since she was six weeks old.  Marion and, to a lesser extent, Alice have had contact with Sinead, the current contact between Sinead and her grandmother being twice a week for six hours on each occasion.  Mr. S left home in February, 2005, he and Mrs. S separating at that time.

Legal principles

5. Statutory provisions concerning care applications are to be found in Part 2 of Division 5 of Chapter 5 of the Children & Young Persons (Care & Protection) Act, 1998.  An order may only be made if the court is satisfied that the child or young person is in need of care (s.72).  The most relevant statutory provisions relating to the issues concerning a final order are to be found in s.79 and s.9.

Relevant parts of s.79 state:

(1)    If the Children’s Court finds that a child or young person is in need of care and protection, it may: 

(a)    make an order allocating the parental responsibility for the child or young person, or specific aspects of parental responsibility: 

(i)    to one parent to the exclusion of the other parent, or 

(ii)    to one or both parents and to the Minister or another person jointly, or 

(iii)    to another suitable person, or 

(b)    make an order placing the child or young person under the parental responsibility of the Minister. 

(2)    The specific aspects of parental responsibility that may be allocated by an order of the Children’s Court include, but are not limited to, the following: 

(a)    the residence of the child or young person, 

(b)    contact, 

(c)    the education and training of the child or young person, 

(d)    the religious upbringing of the child or young person, 

(e)    the medical treatment of the child or young person. 

(3)    The Children’s Court must not make an order allocating parental responsibility unless it has given particular consideration to the principle in section 9 (d) and is satisfied that any other order would be insufficient to meet the needs of the child or young person. 
Relevant parts of s.9 state:

The principles to be applied in the administration of this Act are as follows: 

(a)    In all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well-being of the child or young person must be the paramount consideration. In particular, the safety, welfare and well-being of a child or young person who has been removed from his or her parents are paramount over the rights of the parents. 

(b)    Wherever a child or young person is able to form his or her own views on a matter concerning his or her safety, welfare and well-being, he or she must be given an opportunity to express those views freely and those views are to be given due weight in accordance with the developmental capacity of the child or young person and the circumstances. 

(c)    In all actions and decisions made under this Act (whether by legal or administrative process) that significantly affect a child or young person, account must be taken of the culture, disability, language, religion and sexuality of the child or young person and, if relevant, those with parental responsibility for the child or young person. 

(d)    In deciding what action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm, the course to be followed must be the least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child’s or young person’s development. 

(e)    If a child or young person is temporarily or permanently deprived of his or her family environment, or cannot be allowed to remain in that environment in his or her own best interests, the child or young person is entitled to special protection and assistance from the State, and his or her name, identity, language, cultural and religious ties should, as far as possible, be preserved. 

6. There is nothing in the Act which specifically indicates that a child should remain with a parent or other family member unless the court is positively satisfied that such a placement would be contrary to the child’s best interests.   The statutory provisions outlined above, however, suggest to me that an order giving responsibility of a child to the Minister should only be made as an order of last resort.  The majority of children are raised by their parents, the relationship between parent and child is one of the closest, if not the closest, of all relationships and the mere fact of the relationship will invariably receive substantial weight in any given case.  In circumstances in which a parent is not available to care for a child but a grand-parent is, the blood relationship might not be given quite as much weight but, in general terms, the same principles would apply.  This view receives support from decisions of the High Court and courts in the Australian Capital Territory and New South Wales.   In L –v- Director of Family Services (22 FAMLR 270), Higgins, J., said in referring to the removal of children from the care of parents “It cannot be emphasised too strongly, in my view, that the best interests of a child require the …………… powers of the State to intervene between a child and his or her family only where not to do so creates an unacceptable risk of real harm, mentally or physically to that child.  To do otherwise is simply to cause serious harm on the pre-text of doing good”.   This approach was supported by Crispen, J., in CD –v- Chief Executive 27 FAMLR 19.  It was also the view maintained by the New South Wales Supreme Court in Ex Parte Minister for Child Welfare: Re Hancock & Anor (86 WN Pt. 2 371).  In that case the court was dealing with an application under s.82 of the Child Welfare Act, 1939, which contained provisions similar to the legislation which I am considering.  The court was specifically considering the impact of making an order which would deprive parents of their child and Herron, C.J., said “ …………… a court should not make such an order unless it is satisfied that no other course under s.82 would have been better suited to the occasion”.  Much the same view was expressed by the High Court in Minister for the Interior v. Neynes (1964 113 CLR 411).   

7. I am therefore approaching this matter on the basis that, as Sinead’s grand-mother is willing to accept the responsibility of raising her and is the only person (excluding the Minister) who is seeking that responsibility, she should be given the responsibility unless it can be established that  Sinead’s safety, welfare and well-being cannot  be assured by a placement with the grandmother.

Mrs. S

8. Mrs. S is fifty-five years old.  She has lived for about seventeen years in a three-bedroom home “with all the amenities”.  The home is situated in a quiet street in [       ].  At present there is only one other resident, that being Alice.  The evidence indicates that the house is well-maintained and well-presented.

9. Mrs. S has raised two children and, leaving to one side for the moment her inability to shield her children from the effects of domestic violence and a demonstrable preference for “home-schooling”, appears to have done so in a competent manner.  The evidence suggests that she is a woman of integrity.  Mrs. S is a volunteer with the [      ] Meals-on-Wheels Service and has been since 2000.

10. Some concerns have been raised as to Mrs. S’s suitability to care for Sinead.  Those concerns are (a) the “Mr. S factor”, (b) the “Alice factor”, (c) the long-term effects of domestic violence, (d) the grandmother’s health, (e) the grandmother’s preference for “home-schooling” and (e) the lack of a bond between Sinead and Mrs. S and the bond between Sinead and her present foster carers.

11. The “Mr S factor”:  as indicated earlier, there is an abundance of evidence to indicate that Mr. S had, for many years, been a violent and over-bearing husband and father.  His behaviour towards his wife and his daughters, particularly his younger daughter, were such that one would have concerns for the well-being of anyone who lived with him in a domestic setting.  In addition to the significant concerns raised by his behaviour towards Mrs. S and Alice prior to Alice’s pregnancy, there are significant concerns raised by his attitude towards Alice’s pregnancy and to the unborn child.  While it is reasonable to assume that a father might not display signs of elation upon learning that his unmarried sixteen year old daughter is pregnant, particularly in circumstances in which paternity is an issue, Mr. S’s attitude to Alice’s pregnancy was harsh in the first instance and remained unduly harsh.  That it was harsh in the immediate first flush of knowledge is, perhaps, understandable; that it remained harsh, to the extent that he continued to verbally abuse his daughter and told her that she could never bring her child to his house, is indicative of Mr. S’s over-bearing and unforgiving nature.  Mrs S was overborne by her husband for many years and it would be difficult to accept that she could ever assert herself while in a domestic relationship with him.  The evidence indicates, however, that Mr. and Mrs. S have separated and that their separation is permanent.  Mrs. S applied for a domestic violence order against Mr. S for the protection of herself, Alice and Sinead and, in Mullumbimby Local Court on 17th February, 2005, an order was made for twelve months.  It was a condition of the order that Mr. S not assault, molest, harass, threaten or otherwise interfere with his wife, child and grandchild and it was a further condition that he not destroy or damage or otherwise interfere with their property.  The evidence indicates that Mr. S left the matrimonial home shortly after the order was made, has lived in Victoria since late February and has had minimal contact with his family since then.    

12. The “Alice factor”:  Alice was, and may still be, a disturbed young woman.  The case first came to DoCS notice when she attempted suicide.  Since then there has been a further suicide attempt, expressions of low self worth and a history of depression.  There is evidence to suggest that Alice initially displayed little interest in her baby.  Alice gave evidence and indicated her support for her mother’s application.  She is certainly aware of the fact that, if her mother was to be successful, decisions concerning Sinead’s welfare would be the responsibility of Mrs. S.  I am satisfied that Alice’s presence in the home would not present any physical danger to Sinead.  The ability of Mrs. S to exercise control should there be a difference of opinion between herself and Alice as to decisions to be made in relation to Sinead is considered in the next paragraph.       

13. The long-term effects of domestic violence and Mrs. S’s personality:  there is a divergence of opinion among the experts on the long-term effects of domestic violence.  Ms. Gould, a psychologist engaged by DoCS, said that it might take Mrs. S “a year or two” to overcome the adverse effects of her husband’s abuse.  Mr. Hawton, a Childrens’ Court clinician and also a psychologist, expressed the opinion that the domestic violence would not now impair Mrs. S’s parenting ability.  Ms. Kendall, a social worker who has counselled Mrs. S, suggested that there would be a residual effect which would be likely to disappear within three to six months after the relationship came to an end.

14. There is little doubt in my mind that Mrs. S has been a passive and subservient person for many years.  She has tended to tolerate the pressures placed upon her by her husband’s abusive and domineering behaviour and has made whatever adjustments she considered she had to make to adjust to that behaviour.  After such a long period it would be likely that her passivity has become entrenched.  Mrs. S has, however, obtained assistance through Ms. Kendall and, in the continued absence of any influence from Mr. S, will probably develop a reasonable degree of assertiveness.  There is no evidence to indicate that Alice will attempt to dominate her mother in relation to decisions to be made about Sinead but, in any event, I am confident that conditions could be attached to any order which would minimise the possibility of that happening.   

15. Mrs. S’s health:  Mrs. S was diagnosed with multiple sclerosis (MS) in 1974.  She states that “at the time I was diagnosed and for the few years following, I had several episodes of MS as a result of the stress in my life at that time.  The last episode of MS that I had was in 1984”.  Dr. Coker confirms this history, concluding her brief report with the sentence “she has not had any recurrence since 1984 and has no neurological deficits”.  Bryant Hopley, a naturopath whom Mrs. S has consulted for twenty years, also reinforces Mrs. S’s account.  Mr. S had been his wife’s carer for a number of years and received a government benefit in that regard.  The fact remains, however, that the evidence of Dr. Coker and Mr. Hopley tends to corroborate Mrs. S’s assertion that she has the stamina to care for Sinead. 

16. Home-schooling:  Mrs. S arranged for both of her daughters to be educated at home.  Ms. Gould and Mr. Hawton both touched on this aspect of the case in reports which were introduced into evidence.  The strong indication is that Mrs. S preferred home-schooling for her children because of her religious beliefs.  Mr. Hawton states that Mrs. S said that she had chosen home-schooling because “she had worried about the effects of worldly influences, including anti-Christian biases or homosexuality”.  Ms. Gould expressed the view that “Mrs. S’s pursuit of home schooling has not, in my estimations, been of benefit to her daughter Alice educationally or socially”.  The examination of Mrs. S when in the witness box was not extensive on this point because she indicated that, if others considered that Sinead should attend a traditional school, she would have Sinead educated in the traditional way.  I suppose that there may, in some limited number of cases, be an educational advantage for a child who is educated at home but I would think that any such educational advantage would be far out-weighed by the “socialisation” or personal development advantages that would flow from mixing with others on a daily basis.  

17. Bonding issues:  as indicated earlier, Sinead was placed with her current foster carers shortly after her birth and has been with them ever since.  Ms. Gould and Mr. Hawton have both emphasised the importance of stability in a child’s life and the stress which  results when a child is removed from the child’s carer.  Mr. Hawton said in his report of 21st July, 2005, “In the current matter, of course, an important issue is whether or not damage will be done to Sinead if she is removed from her current placement and whether the merits of a longer term restoration with her grandmother (assuming her parenting capacity is judged to be adequate) outweigh the problems associated with disrupting an emergent attachment between Sinead and her current foster parents”.  

18. During the course of the hearing I disallowed evidence which was designed to go to the degree of the bond between Sinead and her current foster carers.  It was submitted at the time by the solicitors for Sinead and for DoCS that that evidence should be admitted and DoCS’ solicitor has indicated in her written submissions that my decision to exclude that evidence is wrong as to do so “is to ignore completely one of the most crucial aspects of the child’s best interests.”  I will address that issue in some detail at the conclusion of the judgement but make the following observations at this stage.  Sinead has been with her foster carers for most of her short life and it is natural to assume (a) that there is a strong bond between the child and the carers and (b) that the foster carers have good parenting skills because they have been approved by DoCS as foster parents. I accept that Sinead will undergo stress if she is moved from the care of the foster carers to the care of her grandmother.  I also accept that bonding with one’s primary care-giver as an infant is an important factor in a human being’s development.

Conclusion

19. Sinead should be raised by her grandmother until she is eighteen Mrs. S has the ability to attend to a child’s physical needs (i.e to provide shelter, food, clothing and the other necessities of life).  The spectre of Mr. S is fading and, on the evidence available to me, it is unlikely that he will play any further role in Mrs. S’s life.  Mrs. S’s health is not a matter of major concern as her condition appears to be stable.  I do not think it is likely that Mrs. S will be overborne by Alice because Mrs. S is much more aware, as a result not only of counselling in relation to the domestic violence issues but her involvement in this litigation, that she must be assertive when it comes to her parental responsibilities.  The removal of Sinead from her foster carers will be stressful but, on balance, the negative aspects of a placement with Mrs. S are outweighed by the fact that she is Sinead’s grandmother, a blood relative.  I note, in passing, that Sinead has had contact with Mrs. S for many months and has been with her about twelve hours each week.   Sinead would obviously have a stronger bond with her foster carers than she would with Mrs. S but Mrs. S is by no means a stranger to her.

Disallowance of evidence relating to the strength of the bond between Sinead and the foster carers

20. Shortly after the hearing began I was advised that a magistrate had made an order pursuant to s. 54 of the Act that an assessment be made of the capacity of the foster parents to carry out the responsibility of caring for Sinead and that such an assessment had been made.   I received this advice during the course of argument as to the admissibility of evidence relating to the bond between Sinead and her foster carers.  As indicated earlier, I disallowed evidence which was designed to go to the degree of the bond between Sinead and her current foster carers.  I gave reasons for that decision at the time but, because of the importance of the issue, would like to add the following:  

· despite the order made by the other magistrate, it is my opinion that the Act does not contemplate that the parental capacity of foster carers be assessed.  Section 54(1) states “The Children’s Court may, for the purposes of an assessment order, appoint a person to assess the capacity of a person with parental responsibility, or who is seeking parental responsibility, for a child …………… to carry out that responsibility”.  I emphasise the fact that the section refers to “a person with parental responsibility, or who is seeking parental responsibility”.  The foster carers do not have parental responsibility for Sinead nor have they sought parental responsibility and they therefore do not come within the framework of the section  

· the fundamental issue in this case is to ascertain whether or not Sinead’s safety, welfare and well-being can be assured by a placement with the grandmother.  As indicated earlier, as Sinead’s grandmother is willing to accept the responsibility of raising her and is the only person (excluding the Minister) who is seeking that responsibility, she should be given that responsibility unless it can be established that  Sinead’s safety, welfare and well-being cannot  be assured by a placement with the grand-mother.   It is not the court’s function to determine whether Mrs. S or the foster carers would be better placed to raise the child.  A comparison of that manner would only be made in cases in which more than one person (excluding the Minister) is seeking parental responsibility for a child  

· the court cannot accept that DoCS would, if given parental responsibility, leave the children with the current foster carers.  In Re Josie  (Supreme Court of NSW, 9th July, 2004) Levine, J., said that when “parental responsibility has been allocated to the Minister without any qualification, exception or joint responsibility, then that parental responsibility solely to be exercised by the Minister includes residence, and the Children’s Court has no jurisdiction to interfere with the exercise by the Minister of that sole responsibility which includes residence in any way ……………”. 

· Even if I have misconstrued the fundamental issue in this case, I would be disinclined to allow evidence relating to the foster carers.   Although the rules of evidence do not apply in care proceedings and the court’s role is protective rather than adversarial, ordinary notions of natural justice suggest that, if the court is to make an assessment of a specific matter, the court and the parties should be able to make a reasonable assessment and examination of the matter.  In this case, the parties, with the exception of DoCS, do not know the identity of the foster carers, no evidence from the foster carers has been produced and under those circumstances it would be difficult, if not impossible, for the parties to deal with the issue on a reasonably equal footing.  In making this observation I wish to emphasise that (i) it is completely appropriate as a matter of general policy that the identity of foster carers is not revealed and (ii) the opinion I have expressed here would only be relevant if my earlier assertion that cases of this type should not involve a comparison of Mrs. S and the foster carers is wrong.      
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