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In making an order allocating parental responsibility to the Minister, the Court undertook a systematic consideration of the legislative tests relevant to permanency planning. A particularly difficult issue arising was the tension between the progress of the ongoing rehabilitation of the parent, its pace and the parent’s capacity for change and the need for permanency for the child.
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1.  The Court having found that the child is in need of care and protection, the court is required to make orders to address the situation. Orders that are consistent with the principles in s.9 of the Act and meet other statutory requirements.

2.  The first of these principles is that in all actions and decisions made under this Act, the safety, welfare and well-being of the child must be the paramount consideration. In particular, the safety, welfare and well-being of a child who has been removed from his parent is paramount over the rights of the parent.

3.  While the proceedings leading to the finding that the child is in need of care and protection were essentially non contentious, the present aspect of this hearing involves the tender of much written material, examination of witnesses extending over four days and some hours of detailed submissions by the legal representatives. There was also intervening litigation concerning contact.

4.  I have found this to be a very troubling case. The area of factual dispute between the parties is limited.  The case turns really upon the largely admitted facts and inferences drawn from those facts.  I do think that with the benefit of hindsight the Court may have been assisted at some stage in the proceedings by an assessment of the mother and child by the Children’s Court Clinic.  I do not say that the information available to the court is deficient, certainly not in volume, however, an experienced clinician may have been able to better draw together the threads of the mother’s unrestrained aggression, alcohol and gambling addiction, depression, OCD (obsessive compulsive disorder) and her dysfunctional upbringing and show how these operate or are likely to operate on her relationship with her son and effect, by enhancing or placing at emotional risk, his upbringing.

5.  Again with the benefit of hindsight, I do think that it was unfortunate that what was a stable and untroubled regime of contact, has been significantly altered before a decision was made on the viability of restoration, certainly in the short term.  For whatever reason the child’s behaviour during contact seems to have deteriorated and the new element of the child’s aggressive reaction in the mother’s care has been introduced into the picture. That without and even possibly with professional assessment, is concerning but very difficult to know what to draw from it.

6.  In cases of this nature there is a real tension between the competing interests of the parent who is well motivated and appears to be making some positive steps in rehabilitation.   Further, a parent, putting aside the new concerns during the more extended unsupervised contact, has demonstrated in many earlier contact reports to be very positive towards the child and towards whom the child has responded warmly and with affection.  There are other positives.  There is no suggestion the child has ever been physically harmed by the mother or his physical needs not met.

7. The tension is in the progress of such rehabilitation - its pace and what are the limits of change possible, set against the pressing need for long term planning for this child to be implemented now.   There is a very great temptation to look to short term solutions where comfort may be found in such tentative steps while the child’s interests especially in the development of sustained emotional attached remain in limbo. Also there is a temptation to look towards ideal risk free solutions when an adequate “now” may be the reasonably best or least worst option for the child.

8. The court has been assisted in its deliberations by the detailed constructive and measured submissions of the legal representatives.  The divergence between submissions that are otherwise individually convincing merely illustrates that this case traverses very difficult issues.

9. The tension between the parent engaged in the process of rehabilitation and the need for decision making in the life of a child and generally the younger the child the more pressing urgency for timely decisions is addressed in the legislation.  The focus must always remain on what is best for the child and in particular the child should never be used as a therapeutic tool or motivation to help the parent with their problems.

10. S.78(1) provides that the Direction-General is to present to the Court a care plan before a final order is made in circumstances such as the present.  In particular, the care plan must outline a placement relating to permanency planning for the child (s.78(2)(b). “Permanency planning” means (s.78A(1)) the making of a plan that aims to provide a child with a stable placement that offers long-term security and that:

(a) has regard in particular, to the principles set out in section 9(f), and

(b) meets the needs of the child, and

(c) avoids the instability and uncertainty arising through a succession of different placements or temporary care arrangements.

11. S.78A(2) provides that “permanency planning” recognises that long-term security will be assisted by a permanent placement and “Permanent placement” in turn is defined (s.3) to mean “a long term placement following the removal of a child…from the care of a parent…which provides a safe, nurturing and secure environment for the child…and which may be achieved by:

(a) restoration to the care of a parent…

(b) ….

(c) long-term placement with an authorised carer…

12. It is not necessary to reconcile the differing formulations but I would see the test of a safe, nurturing and secure environment as being elements, as they relate to the child, within the s.9(a) principle of “safety, welfare and well-being” rather than establishing a distinct test.

13. The emphasis of these provisions is not necessarily away from so called “short-term” parental responsibility orders, provided they are consistent with permanency planning, but definitely is away from “short term” case planning.   In this regard, the common experience is the further one seeks to project plans into the future, the less certainty there is as to such outcomes. The procedure by which these principles are put into effect is firstly, by requiring the Director-General to make a decision.  The decision is whether or not restoration of the child to the parent is “a realistic possibility” having regard to (a) the circumstances of the child and (b) the evidence, if any, that the child’s parents are likely to be able to satisfactorily address the issues that have led to the removal of the child from their care.  It would seem that either category would establish a basis for a decision that restoration is not a realistic possibility.

14. Upon that decision having been made, the Director-General must then prepare a permanency plan that requires either a restoration plan or another plan for a long-term placement of the child. Such plans are presented to the Court and the Court must then consider the assessment of the Director-General accept it or not.  On another occasion (In the matter of the child “Toby” l6.lO.02, recorded in Case Law News -now Children’s Law News vol.2.No.9) I have considered what is meant in this context by the word “accept” and determined it as meaning to be “accepted for consideration”.

15. In this case, the Director-General has made an assessment that restoration is not a realistic possibility and presented a care plan and permanency plan in that context. If the court does not “accept” the Director-General’s assessment, it may direct the Director-General to prepare a different permanency plan (s.83(6)).  I do not read this as excluding the Court from so directing a different plan if such assessment is accepted. There is obviously going to be situations where a plan is inadequate (perhaps due to a change of circumstances). For completeness, the Court must not make a final order unless it expressly finds that permanency planning for the child has been appropriately and adequately addressed. If permanency involves restoration, additionally the Court must approve the plan and prior to doing so, find that there is a realistic possibility of restoration having regard to (a) the circumstances of the child, and (b) the evidence, if any, that the child’s parents are likely to be able to satisfactorily address the issues that have led to the removal of the child from their care. The requirements of a permanency plan involving restoration are set out in s.84.

16. If the order is one of allocating parental responsibility, the Court must first consider the principle in s.9(d) and be satisfied that any other order would be insufficient to meet the needs of the child (s.79(3)). I note in this regard here the common submission of all legal representatives is that an order of parental responsibility should be made.  While this is a matter for the Court and not the parties, I agree with this submission and so find. 

17. To lay the ground work for a consideration of the evidence and issues in this matter, I will briefly deal with the submissions in a nut shell.  

18. The submission of the Department is that there should be a long term parental responsibility order with a proposal for out of home care.  There should be very restricted contact for the mother.  Also contact for the maternal grand parents and half sister.  The case is based on a history of incapacity to offer and sustain adequate and consistent care due to the mother’s addictions and other personality and relationship issues and that her progress in rehabilitation has not yet overcome these limitations on her ability to parent. A limitation in this case could be said to lie in the limited personal involvement of the officers upon whom the Department relies as its principle witnesses and the possibility that the poor relationship between the mother and Department may deflect from the opportunity to evaluate her parenting (as distinct from her relationships with other people).

19. It is an inevitable paradox facing the court that in seeking to provide long term stability for the child, the only realistic options available will introduce further instability by restoration or placement with another foster family. And the emotional damage to attachment with the one placement he has been in for an extended period.

20. The submission on behalf of the mother is for a 6 month order with restoration in as short a time possible and with a rather vague proposal for the mother to give such undertakings as the Court requires.  Further involvement of the Department should, if possible, be limited and for some other agency assuming responsibility for implementing the restoration plan, given the poor relationship between mother and case workers.

21. A legitimate approach to the mother’s case has been to concede that the Department’s assessment that the mother cannot provide adequate and consistent care is based on a number of factors, and each of those factors, for example, alcohol dependence, is then examined and discounted as no longer being a risk or that such risk is no greater than acceptable level.   

22. The difficulty here is that no risk factor has been entirely eliminated and even if assessed as reduced, it is essentially the compounding influence (and especially at times of stress and crisis) that is a very real concern.  Parenting is not a “fair weather” undertaking.  She has no support from the child’s father.  She receives little or no support from her own family. I perceive her nature to be something of a loner so she does not have around her a circle of willing helpers.  She has the strain of facing every day the challenge of sobriety.   At this time, she is doing very well and is to be commended for her efforts, but she is doing so without the demands every day of parenting.

23. Her submission of a six months order, is, I believe, a concession to wiser counsel and a limited acknowledgement that removing the child pre-emptively would not be good for him.  My strong impression is that she does not have any insight that there ever were (and certainly are not now) any valid reasons for the removal of “Spencer” from her care, and all that was really needed was a continuation of on demand respite as she had become used to utilising.   In fairness to her, I think that in the early stage respite as an available resource, was presented without being time limited but as it became an ongoing feature of the relationship between the mother, her supports and the Department, there developed a mismatch of expectation and concerns.   

24. The mother’s expectation was that as “helpers” the Department should help her with respite as she requested it. And her concerns were for the child’s care when she did not feel she could cope or wanted “time out”.  The Department’s expectations were that respite (and especially when required in a crisis context) was not to be ongoing and their concerns were that crisis type respite (and duration of respite) were symptomatic of a more general inability to provide sustained care for the child and for the emotional well-being of the child due to the child’s very young age and attachment needs.

25. From the premise that the mother herself, that she really does not really accept there was a proper basis for the removal of “Spencer”, it is difficult to see the benefit of the mother being committed to the aims of restoration, rehabilitation of herself, beyond doing so merely for the sake of compliance with what the Court wants her to do.

26. The submission of the child’s legal representative is for a longer parental responsibility order of twelve months, but restoration well within that time, perhaps by six months. The reality and legality that the Department must be actively involved is pressed.  Considerable reliance and faith is placed in a requirement that the mother engage in psycho-therapy to address the underlying issues of her alcohol addiction and that should be linked to a family support agency.

27. I draw from this that while restoration should be seen as a realistic possibility (contrary to the Department’s case), the short time frame for involvement proposed by the mother of six months does not offer sufficient protection for the child.  In this sense if the child is in reality restored quite quickly, the parental responsibility order would operate similarly to a supervision order but with the Minister exercising more interventionist powers and responsibilities.   This submission (as in the case of the mother) if adopted, would require a permanency plan involving restoration be prepared for approval by the Court.

28. The limitations I see in this proposal are that “Spencer” is a very young child and will be virtually totally dependent for years to come.  The mother is sober now but she had been sober for extended periods in the past.  When she commences drinking, she goes into “out of control heavy drinking” virtually immediately.  With her social isolation there would be very limited opportunity for anyone to be oversighting her deterioration leaving the child vulnerable. It could be said that in the past she has sought assistance.  I do not know that that is entirely correct that she has sought assistance when her drinking is actually going out of control.  Further, that even if she has some insight or foresight that things are getting out of hand, I think that it is a not unreasonable conclusion to draw that she may now have a greater reluctance to seek assistance from the Department, and while she may look to another agency, none is suggested.

29. It may be that this is not an insurmountable issue and that some agency may be able to take on much of the day to day managing of a restoration plan, minimising the direct involvement of the Department.  The limitations of this option are firstly that there is no evidence of such agency being capable and willingly available.  Secondly, the mother’s capacity for developing hostile relationships with some persons seems fairly broad. And once the relationship is fractured, then moves beyond reconciliation.

30. Regarding psycho-therapy, she has been very compliant with her drug and alcohol counsellor.  It would be reasonable to infer that this goes beyond mere compliance with past undertakings and that she really does benefit from such counselling and support.  It is also clear that presently such counselling is almost exclusively concentrated on issues arising from the stresses of this case and “Spencer” going into care.  Further, that despite her extensive history of links with alcohol dependency agencies of one sort or another, her insight into the effects of her drinking (and I also infer her otherwise aggressive behaviour) upon her children, is at a preliminary stage.  Whether or not she has the willingness or desire to try to examine in a therapeutic relationship her past family and relationship issues,  that she sees as a key factor in her addiction, is yet to be tested.  I do not think it can be assumed that she will be willing to enter these painful aspects of her earlier life and certainly not at the present.

31. The suggestion of family support I also think is somewhat problematic. It is a little unclear what their precise objectives would be. There has never been any criticism of her physical care of the home or of “Spencer”.   I am not sure that the matters in which she finds parenting demanding so as to feel overwhelmed by them, are in the those areas that can be readily addressed by a family support worker.  She may benefit in a subsidiary way, such as arranging care for “Spencer” while she goes to counselling or AA meetings, but this is not a “make or break” matter.  She has in the past tolerated rather than welcomed support workers coming to her home and would only likely do so if she can see a direct benefit for “Spencer”. 

32. Mr.U (counsellor) observes in his report “she does split people into two camps “us and them” and I believe she is certainly judgmental and it takes a comparatively minor incident or misunderstanding for her to move people from the former to the latter”.   

33. It is a necessary component of a restoration plan that there are outcomes to be achieved and this involves monitoring and that services engaged are accountable.  This sets up a very real potential for tensions between service receiver, service provider and service monitor and the dilemma of how then to respond to a breakdown.

34. In regard to her aggression she professes to have learned her lesson from these events.

I accept she feels genuinely about this.  While this new insight or need for greater self control may well address minor day to day irritations and frustrations in her relationship with the Department’s officers and others, I do not feel confident that she would continue to contain her emotions and aggression in any major confrontation, especially if it impinged in a way on the sensitive issue of her children or her family relationships.

35. In summary therefore I feel that each of the proposals urged upon the Court has significant limitations.  The key issues as I see them are the capacity for change in major areas of the mother’s life and the possible pace of such change versus the pressing needs of the child for security to meet his developmental and attachment needs.   In short, how much and how quickly can the mother turn her life around and can this keep pace with the developing needs of “Spencer”?

36. In the case of conflict between the two objectives, the law requires the Court to look firstly to the welfare of “Spencer”. It is a decision that is neither clear-cut nor easily made.

(The Magistrate’s summary of the testimony of each witness has been omitted.) 

Evaluating the Facts and Issues
37. A starting point is to address the safety, welfare and well-being of the child.  By virtue of the legislation the interests of the child are paramount over the interests of the mother. That does not mean that the interests of the parent are not important, just not paramount. “Spencer” is just over 2 years of age.  He has been in out of home care for approximately 8 months. There seems to be disturbance in the child’s sleeping patterns. I do not know whether this was anything beyond the range of what is normal for a young child.  It certainly impacted on the mother who herself suffered from a lack of sleep. And of course disturbed sleep patterns can be a feature of depression. 

38. So how much of the problem with just normal parenting, abnormal sleep patterns of the child or the mother’s depression, the demands on parents or some or all of these factors is largely unknown.  The end result was that it placed such demand on the mother that she either had to take up or seek out alternative care. 

39. Except for the factors that the child is now older (and may sleep for longer periods) and the mother’s depression is better controlled by medication, I believe that these pressures or the demands of parenting will still remain if the child was restored.

40. In May this year, he, that is “Spencer” was reviewed by Dr.T,(Paediatrician). (The Magistrate’s review of the report is omitted.)

41. The aggressive behaviour since the increased contact described by the mother was also encountered in foster care. I have no expert evidence as to his attachments.  He is in an important attachment phase of his life and I believe it is a reasonable premise that a failure to form secure attachments at this stage of his development will likely be detrimental to his later emotional development and his capacity to form enduring relationships. I believe that this is so well established that no expert evidence is required.

42. Up until taken into care, his primary carer was his mother and it seems to me unlikely that the periods away from her care is likely to have led to the formation of other attachments (setting aside his present placement).  The extent that they impeded the formation or damaged the attachment with his mother is very much an open question - and one I believe now unlikely to be capable of answer.  By any standard of common experience they, greatly exceeded in frequency and duration the experience of most young children.

43. While making decisions about the care of very young children inevitably attachment issues must give way to providing a safe, competent and consistent basic care. I think it would have been helpful to have had some professional opinion as to where this child attachments (if any) lie during this attachment phase, even if it was for case management purposes.

44. The reports filed upon supervised contact were very positive as to the relationship between “Spencer” and his mother.  There was affection shown by each, sensitivity, engagement and mutual enjoyment.  They were however of necessity periods of limited duration and limited demands upon the mother’s coping skills. In summary he is healthy, active a young boy with a positive life potentially ahead of him.  Capable and consistent care should set him up in later life.  What he needs is just what you hope for the quality of care and love and what we hope for every child.

45. I now turn to the very difficult task of evaluating whether the mother can reasonably  meet these needs on a sustained and consistent basis.  Perfection is not a requirement of parenting.  This is really the crux of the issue. There is no assertion that the mother is other than highly motivated and dedicated.  Devoted to the care of her son.  Experience shows however that motivation of itself is no guarantee of success.  She has attached seemingly the totality of her commitment to sobriety to her desire to be a mother to her children. This desire is so sincerely expressed that one is reluctant to challenge it.  But the Court must question was she less committed to the care of (her daughter) in earlier times when on her evidence she was sober for the first three years but then seriously relapsed?  She drank during her pregnancy with (her daughter). She conceded this has had an adverse effect on the child without being specific as in what way. Yet she continued drinking up to the last month, if I am correct, of her pregnancy with “Spencer”, although to a reduced level.   

46. She conceded many ways in which (her daughter) has been affected by her drinking and otherwise exposed to abusive drinking. Yet she was unable to avoid drinking totally after “Spencer” was born also. Her progress is encouraging.  I accept that she has not been drinking now for an extended time.  Her willingness to accept a referral to counselling with Mr U and reliability in keeping appointments and in the constructive way in which she has utilised that support, is commendable.  She has benefited from her involvement with AA and says that she still keep some contact with members of the fellowship. She attended despite some difficulties (such has having to take the child or arrange some informal care despite some misgivings about the care).   Much of the counselling seems to me to have concentrated on current issues arising from these proceedings and “Spencer” being taken into care.  The underlying issues that place her at risk of resuming drinking (over and above alcoholism being a dependence characterised by relapse) are largely unexplored or resolved.  Indeed I believe that this would be an emotionally demanding commitment by the mother and will likely take some time, perhaps years.

47. I did have some concern as to the way in which she externalises the reasons for her drinking and the solutions.  Her drinking is triggered by her family relationship. Her feelings of abandonment. And she is remaining sober for her child and so they can be proud of her commitment to sobriety.  Without seeking to enter into the realm of the far better qualified Mr U, she really needs yet to face that her need for alcohol, her underlying need for alcohol, lies within herself.  And that she still has to find the response, her answer to that, her need within herself as well. 

48. In acknowledging the mother’s commitment to sobriety, it should not be overlooked that itself is placing an ongoing emotional demand upon her.  The mother describes it as the approach of AA as a demand she deals with every day.  Dr.B (report 26.5.04) refers to her having a number of situational stressors and “is also coping with being abstinent from alcohol”.  This should not be minimised as a very real daily pressure in her life. I gather that she is not in any relationship at the moment.  If she was, and it was a good relationship, it would be a support for her. She may wish to form relationships in the future but she has no real supportive relationship to rely upon at the moment. She has adequate accommodation.  She has in the past (and not that far past) a serious problem with gambling addiction.  It is not currently an issue and there is no evidence that “Spencer’s” care has ever been compromised due to financial mismanagement.

49. Is there an unacceptable risk of a relapse to drinking?  This seems to be a useful formulation of words within which approaching the “welfare and well-being” of the child.  This is a really difficult call because no one can foresee the future with any certainty.  I would on balance have to conclude probably ‘yes’ for these reasons. The mother has a well and long established dependence on alcohol. This has been the case since her teens.  She has had periods of sobriety and relapses with many interventions by way of rehabs.  Her life I gather is probably (apart from this case) the most stable it has ever been. But I am largely surmising this.  

50. She is well motivated but I do not believe that motivation will ensure ongoing sobriety.  She has maintained the degree of current sobriety without the constant demands of parenting. The pressures of her relationship with her parents, which she defines as a real focal point (along with depression) as triggers for her drinking, largely remain. They are better than in the past.

51. The likelihood is that with ongoing therapy, stability in her personal life, management of her depression, a level of parenting responsibility that does not overwhelm her physical and emotional resources and further time, is likely to solidify her commitment to sobriety. And she will become more confident and the pressures of dealing with sobriety will somewhat subside, although this will always be with her as with any other alcoholic. 

52. Her concentration on whether she is drinking or not largely misses the point.  Alcoholism is not about drinking per se. It is about dependency.  Drinking is just the way in which the alcoholic handles his or her dependency in a self destructive way.  The real personal cost to the alcoholic of his or her dependency is not in the drinking but in the way in which the dependency shapes the personality and focuses their lives around alcohol.  It is especially damaging in the person’s relationships…in the person’s relationships with other people and especially those close to them and in the way other people react to them.  Even when not drinking core features of their dependency remain as influences in their lives and relationships.

53. Working from that premise, which is not a pessimistic one but rather optimistic that a woman who has had a young life largely destroyed by alcohol abuse, has come back on the road to recovery and rehabilitation so far and mostly, if motivated and supported well, will enjoy sobriety for the greater part of her future life.  One then has to look at other implications both positive and negative. It is a basic premises that when drinking or recovering from drinking she cannot properly care for either “Spencer” or (her daughter).  If she lapses to drinking, and the pattern of recent times seems to be short periods of binge drinking, then “Spencer” would have to be place in alternative care and it is likely to this would have to be arranged on an unplanned and crisis basis. There is no settled alternative and familiar placement the child such as with a relative.

54. As I see the child’s interest, consistency of care is not a neutral consideration.  He has already had a life of much greater instability and inconsistency than other children.  The outcome of these proceedings inevitably will lead to a further change in his care.   Even the history of contact arrangements, persons arranging transport, supervisors is not an “ordinary” way of parenting.  It does not seem to be that the evidence supports the conclusion that this child is especially settled or resilient such that he will necessarily adapt well to a future regime of crisis driven respite carers.

55. The present concerns regarding the child’s regressive behaviour and other signs of emotional distress such as throwing up reported by the foster mother – not the “off sausage” incident, really point the child having some present difficulties.  

56. Unfortunately future instability either way is inevitable. Some pattern of future respite is likely if in the care of his mother.  The mother may not wish to approach the Department and they may not wish to assist now the child is older but there are no other firm proposals.  I am confident that she would seek out such assistance if it does exist. I think one of the difficulties has been that the focus of the mother and her concerns has been on the quality of care during respite and that she has never really come to grips with the probability it has not been a beneficial thing the longer and more often is occurred for the child’s formation of his attachments, his feelings of security, consistency in his life and routines.

Obsessive compulsive disorder
57. This was described briefly by Mr U a condition in which persons seeks respond to their inner chaos by seeking to obsessively maintain control over other aspects of their life. The extent of the mother’s condition is such that she admits it and she has been diagnosed as such.  The extent that it intrudes onto her life is unclear.  External examples were not obvious to Mr.U.  She herself referred to the washing of clothing.  It is probably correct that like many compulsions, it has some positive advantages such as cleanliness, order and punctuality.  It is also likely that she attaches some positive self-esteem to her attainments and competency in these fields.   I cannot however help but feel that there is a downside in which her compulsion draws on her personal resources, her time and energy. It is likely also in a way to be inconsistent with the need to be adaptive, responsive and able to cope with the changing needs of a young child and the unexpected events in life.

58. It is interesting that when this apparent desire to control breaks down, it does so in a way involving a substantial loss of control, as evidenced by abusive drinking, gambling and physical aggression.   Overall, I do not see this (OCD) as a major negative in parenting but it is another stress and distraction in her life.

Aggression
59. The mother has an established history of verbal aggression. To a lesser extent physical aggression to a number of people.   Her aggression is selective.  While alcohol consumption may lower her sense of self-control, she can be aggressive whilst not drinking. Verbal aggression is not an uncommon feature of clients dealing with the Department. People with a background of poor impulse control who when faced with authority respond in an angry manner, loud and demanding designed to influence and get attention and often sadly reinforced by the experience that in the past it has worked to their advantage.  Physical aggression is less common on her part and totally unacceptable.

60. It is also noted that the mother has apparently not been restricted by a child being present although not involved.  I think it would be notorious that it would be disturbing for a young child to witness a parent who is apparently loses self-control in an aggressive way.  Further, it is presenting as a poor role model as to how to respond to disputes and provocative situations. The pre-emptive removal of “Spencer” created a situation that was insensitive.  I am not sure that I can provide a satisfactory alternative given that the decision to remove the child that day had been made and that which avoided the child being caught up physically in the wash.

61. The assault was not the basis for the child’s removal but I do think it is fair to conclude that it has been a defining incident in the relationship between the mother and Department’s officers with mutual distrust thereafter.

62. Overall I suspect (another matter that I would have liked to have had some expert opinion upon) that the mother’s depression has probably had a greater adverse effect on “Spencer” than her violence. And has become a factor pointing against support by the Department for restoration.

63. Trying to draw together all the evidence, the  issues, submissions and options, the balance of that evidence at this point of time in my conclusion that there is still substantial impediments to seeing restoration of “Spencer” (and given his present apparent emotional potential developmental issues) as the way of securing the objective of his safety, welfare and well-being over the immediate and longer term.  I am not yet satisfied that the mother has satisfactorily addressed all issues in her life that were clearly impeding her providing a capable and consistent and sustained care for him, despite her obvious love for him, her devotion to his best interests, her commendable efforts at her rehabilitation and allowing for factors that were beyond her control, such as her post natal depression – which is a very distressing and debilitating condition.

64. It follows that returning to the legal test that I accept the Director-General’s assessment that restoration is not a realistic possibility.  I cannot determine that such realistic possibility means “never”. To do so would deny the test that enables the Court to reconsider the matter if there is a significant change of relevant circumstances. What the Court is attempting to do is to make an assessment discounting restoration where the Court is unable to foresee or predict with sufficient level of confidence restoration in a time frame that is capable of being particularised within the scope of a restoration plan requiring firm objectives and a time frame for various stages.

65. In the absence of this I feel constrained to comply with the objective of the permanency plan and make an order for parental responsibility until the child attains eighteen.

66. I cannot see why limited decisions cannot however remain not the shared, the responsibility of the mother and Minister and hope they can work together on these matters. I believe that there can be shared parental responsibility for religious upbringing and major medical decisions.   I would also recommend that the mother receive copies of medical and later school reports. Identifying information can be deleted if considered necessary.

67. Accordingly I order that the child be placed under the parental responsibility of the Minister until the age of eighteen years in respect of all matters of parental responsibility save religious upbringing and major medical decisions which are to be the joint responsibility of the Minister and Mother.

68. A section 82(2) report is required to be presented to the court in six months time and a copy of the report is to be provided to the mother and the child’s legal representative.

69. Contact is a vexed issue.  I think that at this time the proposal by the Department for very limited contact for identification purposes is unsatisfactory.  Such abruptness in reducing contact cannot possibly do other than risk further destabilising the child.  However the future placement is not secured and I know nothing about his future carers or their circumstances.   I also have to accommodate contact with (daughter) and it may be possible to have this concurrently with the mother.  It also may not be possible to have this concurrently with the mother because of school commitments and the involvement of the maternal grandparents. 

70. Contact to the mother would be conditional upon her not being affected by alcohol or aggressive to any workers.

71. Facing this void of information as to his future care I can only do as the legislation requires and that is to make an order of “minimum” contact and hope that co-operation and common sense enable such contact to be adjusted and reviewed so as to meet the child’s best interests at the time.

72. I make an order for contact to the mother a minimum of 2 hours each two months on dates and times to be arranged between the parties (if necessary resolved in mediation arranged by the Department).  When the child attains five years of age such contact is to extend to a minimum of 3 hours .Contact is to return to being supervised for two months during a settling phase after the making of this order. Contact is to not take place during the six weeks after the child is placed in a new future placement (so as to let the child settle in to the new arrangements).
73. It is recommended that there should not be an abrupt alteration in the current contact arrangements that should but they should revert to weekly and to fortnightly in three months if the child is still in his existing placement.

74. The contact for (the daughter) and the paternal grandparents I propose to leave in the discretion of the Minister I would not see it to be a barrier to (the daughter) also accompanying her mother on contact (but not the grandparents).

75. I recommend that the Director-General give consideration to meeting some or all of the financial costs incurred by the mother in attending in the future an anger management program.

76. I am satisfied that the care plan adequately addresses the future needs of the child in accordance with the legislation.

(NOTE: AN APPEAL HAS BEEN LODGED TO THE DISTRICT COURT).
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