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1.
SPECIALISED TERMINOLOGY– A GLOSSARY

	Local Court
	Children’s Court
	Description

	Imprisonment
	Control order
	Full-time custodial sentence

	Pre-sentence report
	Background report
	Report on person prior to sentencing

	s. 10(1)(a)
	S 33(1)(a)

Caution + dismissal under Children (Criminal Proceedings) Act 
	Finding matter proven but dismissal without conviction 

	s 10(1)(b)
	S 33(1)(b) 

Caution + dismissal – with bond up to 2 years
	Finding matter proven but dismissal without conviction 

	Good behaviour bond - s 9
	Either:

- bond – s 33(1)(b)

or

- probation – s 33(1)(e)
	Agreement to be of good behaviour – with or without supervision.

	Probation and Parole
	Juvenile Justice
	Agency preparing pre-sentence reports and supervising bonds etc.

	Drug Court
	Youth Drug and Alcohol Court
	Court-supervised rehabilitation

	MERIT
	No equivalent
	

	Parole Board
	Parole jurisdiction of the Children’s Court
	Supervision of performance of persons who have served a custodial sentence and who are still serving the parole period.

	S 77 warrant (adults in custody) – Crimes (Admin of Sentences) Act
	S 42 warrant (juvenile in custody) – Children (Detention Centres) Act 
	- warrants to bring adult or juvenile in custody to court

	[Pilot scheme for 18-24 year olds – to start mid-2005 in Local Court.]
	Youth Conferencing under Young Offenders Act.

	Offender referred by court to meet with victim to make reparation for offence.

	-
	Caution under Young Offenders Act s 31(5). 
	Akin to taking a step back before the charge – police also have this discretion.

	-
	Recommendation for release before expiry of non-parole period – Children (Detentiont  Centres) Act s 24
	Recommendation by bench, decision to be made by administrative agency.


2.
THE “LEGISLATIVE MOSAIC”

Introduction

The complexity of the legislation governing the sentencing of juveniles has been acknowledged in the Court of Criminal Appeal. In R v Roos (1994) 34 NSWLR 254 Handley JA said at 256:

“The present proceedings … require the Court to consider the interaction in the circumstances of this case of the Justices Act 1902, the Children (Criminal Proceedings) Act 1987, the Children (Criminal Proceedings) Regulations 1988 and the Sentencing Act 1989. This legislative mosaic would baffle, hinder and delay anyone, citizen or legal adviser, wishing to determine the legality of judicial action under it.”

This comment is 11 years old. While the names of some of the Acts have changed, the problem remains even though the legislation is “under review”.

The Legislation

The following specialist legislation must be considered when sentencing young offenders:

· Children (Criminal Proceedings) Act 1987 and Regulations;

· Children (Detention Centres) Act and Regulations;

· Children (Community Service Orders) Act and Regulations;

· Young Offenders Act and Regulations;

· Youth Drug and Alcohol Court: Senior Children’s Magistrate. Practice Direction No 23 (22.7.04).

This is in addition to the general sentencing legislation, consisting of:

· Crimes (Sentencing Procedure) Act 1999 and Regulations;

· Crimes (Administration of Sentences) Act 1999 and Regulations.

3.
THE CRIMINAL JURISDICTION OF THE CHILDREN’S COURT

Serious children's indictable offences – no jurisdiction

Cases involving "serious children's indictable offences" must proceed as committals in the Children’s Court: Children (Criminal Proceedings) Act 1987 (NSW) ss 3, 28(1)(a); Children (Criminal Proceedings) Regulation 1995 reg 5. 

If the charge is amended downwards it may cease to be a serious children’s indictable offence. A common example is robbery with a dangerous weapon (s 97(2)) amended to robbery with an offensive weapon (s 97(1)).

Indictable offences dealt with on indictment

All charges for indictable offences that are not "serious children's indictable offences" commence as summary hearings or sentences: Children (Criminal Proceedings) Act 1987 (NSW) ss 3, 31(1).

However the court has a discretion the commit the accused for committal for trial or sentence if:

(a)
an application is made by the accused (as long as the charge is not a charge that may be dealt with summarily without the consent of the accused): Children (Criminal Proceedings) Act 1987 (NSW) s 31(2); or

(b)
the court concludes that summary jurisdiction is not appropriate, either on its own motion or following the application of the prosecution: Children (Criminal Proceedings) Act 1987 (NSW) s 31(3), (5). The court must give reasons for making the committal order: Children (Criminal Proceedings) Act 1987 (NSW) s 31(4). 

Indictable offences dealt with summarily 

All other charges are dealt with summarily. The usual procedure must be followed in relation to the serving of briefs in summary hearings: Criminal Procedure Act 1986 ss183, 265, Local Court Practice Note 2 of 2004. 

Traffic Offences

The Children's Court has no jurisdiction to deal with juveniles charged with traffic offences under the various Road Transport Acts and other Acts, unless 

· the traffic charges are connected to other criminal charges such as take and drive motor vehicle, which will be dealt with in the Children’s Court: Children (Criminal Proceedings) Act 1987 (NSW) s 28(2)(a), or

· the young person is too young to apply for a licence - under 16 years for cars: Children (Criminal Proceedings) Act 1987 (NSW) s 28(2)(b).

Apprehended Violence Orders

The Children’s Court has jurisdiction in applications for apprehended violence orders when the defendant is aged under 18: Crimes Act 1900 s 562G.

4. THE NON-CUSTODIAL BIAS OF

THE CHILDREN (CRIMINAL PROCEEDINGS) ACT 1987

Statutory Principles

A sentencer has to take into consideration the statutory sentencing principles set out in both:

· Children (Criminal Proceedings) Act s 6(a)-(e); and

· Crimes (Sentencing Procedure) Act ss 3A, 21A.

The statutory principles set out in Children (Criminal Proceedings) Act s 6(c) and (d) have been held to contain a bias towards sentences not involving a custodial sentence: R v KBM [2004] NSWCCA 123, R v WRK (1993) 32 NSWLR 447 at 449, R v GDP (1991) 53 A Crim R 112 at 116, , Wilcox (Supreme Court (NSW), unreported, 15.8.79) per Yeldham J, R v Pham (1991) 55 A Crim R 128

In particular, as Mathews J (with whom Gleeson CJ and Samuels JA agreed) said in R v GDP (1991) 53 A Crim R 112 at 116 (which was recently endorsed in KBM):

"Some of these guidelines consist of sentiments and admonitions which are so general as to be of little assistance in the sentencing of young offenders. However due regard must be paid to subss (c) and (d) [of s 6], both of which would favour a non-custodial penalty being imposed on the present applicant."

Principles relating to the exercise of criminal jurisdiction

The following principles are set out in Children (Criminal Proceedings) Act s 6:

S 6
A court, in exercising criminal jurisdiction with respect to children, shall have regard to the following principles: 

(a) that children have rights and freedoms before the law equal to those enjoyed by adults and, in particular, a right to be heard, and a right to participate, in the processes that lead to decisions that affect them, 

(b) that children who commit offences bear responsibility for their actions but, because of their state of dependency and immaturity, require guidance and assistance, 

(c) that it is desirable, wherever possible, to allow the education or employment of a child to proceed without interruption, 

(d) that it is desirable, wherever possible, to allow a child to reside in his or her own home, 

(e) that the penalty imposed on a child for an offence should be no greater than that imposed on an adult who commits an offence of the same kind. 

There are two statutory preconditions before a custodial sentence may be imposed:

(a) the court must be satisfied that it would be wholly inappropriate to deal with a person under section 33(1)(a) to (f); and

(b) 
a background report has been prepared.

5. CUSTODIAL CONDITIONS AND SERVICES

The sad state of inadequate counselling and other resources in custody is also set out recently in KBM [2004] NSWCCA 123 at [41]-[43].

“41 In determining whether another sentence was warranted and whether this Court should intervene, the question becomes what is most likely to assist in KBM's rehabilitation, which is not to say that deterrence and denunciation are completely irrelevant.

42 The Juvenile Justice counsellor, Ms Liva, was in no doubt that KBM should remain with his sister, attending at the local High School where he was making good progress. In the passage set out above, she made it plain that she thought incarceration would impede his rehabilitation. She took that view for a number of reasons. First, research demonstrated that incarceration of youthful offenders increased the risk of recidivism. Secondly, KBM needed counselling and therapy, which is simply not available in a juvenile detention centre. In her evidence, she described what she believed KBM needed in these words: (T9)

"Q. What do you anticipate you could do for [KBM] over the period?

A. The department would provide weekly sessions, weekly one hour sessions with [KBM] initially, and that would, depending on [KBM's] level of participation, that would gradually ease off. We would be looking at a period of two years."

When cross examined by the Crown, Ms Liva said this: (T11)

"Q. But it is the case that in the setting of a detention centre for juveniles, there is facilities for behavioural therapy, isn't there?

A. Very limited. The psychologists that work in the detention centre have an incredibly high workload, and they're usually, if you talk to them, they're usually fire fighting. They don't have a lot of time to put into interventions."

43 Thirdly, it is likely that KBM will at some point be transferred to a centre with older boys, known as "Acmena". Ms Liva identified the likely consequences of that transfer as follows: (T12)

"Q. You've given some evidence about the position with respect to [KBM] residing with his family, and you've made references to the need for a stable consistent environment?

A. Correct.

Q. That's something that the system of detention centres for juveniles also aims to achieve isn't it?

A. It is. The peers that he would be - one of his major problems is his lack of peer relationships. The peer relationships that he could build within Acmena would not be what we would deem appropriate."”

6. COURT ALTERNATIVES – YOUTH CONFERENCING
(a) Relevance to the Local Court

The Children’s Court may refer young persons who admit an offence to a youth conference, convened by a non-court government agency, which bring together the offender and victim or victim’s representative. At the conference a program for the offender to make reparation for the offence is developed and later implemented. Of the program is completed by the offender, a report is sent to the court and the charges are formally dismissed. If the offender does not complete the program, the charges are returned to court.

In 2005, a pilot program in the Local Court in one metropolitan and one country court location will establish a similar program for young adults aged 18 to 24 who come before the Local Court and admit the offence. The details of the program have not yet been finalised.

(b)
Court Alternative Procedures and Powers

	
	Police
	Court

	Warning
	Yes

Young Offenders Act ss 13-17
	No

	Caution
	Yes 

Young Offenders Act ss 18-30
	Yes

Young Offenders Act s 31



	Youth Justice Conference
	Yes

Young Offenders Act s 38
	Yes

Young Offenders Act s 40


When a juvenile has been dealt with by a caution or conference, a separate record – a “court alternatives record” – is generated in addition to the criminal record.

7.
SENTENCING 16 & 17 YEAR OLDS IN THE LOCAL COURT

The Reason

The Local Court deals with 16 and 17 year olds (of “licensable age”) who have been charged with traffic offences. 

Given the increased severity of penalties, and the sentencing guideline judgment relating to high-range drink driving, increasing numbers of under-18 year olds will be coming before the court facing custodial sentences.

Power

The Local Court:

· “may” exercise the sentencing powers set out in the Children (Criminal Proceedings) Act 1987 ss 32-38: Criminal Procedure Act s 210(1), (2); but

· “must not” impose a sentence of imprisonment – presumably meaning that the court may only impose a “control order”: Criminal Procedure Act s 210(3).
The Criminal Procedure Act s 210 provides:

210   Penalties applying to traffic offences committed by children 

(1) A Local Court may deal with a child found guilty of a traffic offence in accordance with Division 4 of Part 3 of the Children (Criminal Proceedings) Act 1987. 

(2) In so dealing with a child, the Local Court has and may exercise the functions of the Children’s Court under that Division as if the Local Court were the Children’s Court and the offence were an offence to which the Division applies. 

(3) A Local Court must not impose a sentence of imprisonment on a child found guilty of a traffic offence. 

(4) In this section:

"child" means a person who was under 18 years when the traffic offence was committed and under 21 years when summary proceedings for the offence were commenced,

"traffic offence" means an offence arising under a provision of: 

(a) the road transport legislation within the meaning of the Road Transport (General) Act 1999, or 

(b)  the Roads Act 1993, or 

(c)  the Motor Vehicles (Third Party Insurance) Act 1942, or 

(d)  the Recreation Vehicles Act 1983, 

in respect of the use, standing or parking of a motor vehicle within the meaning of that provision.

Note. Division 4 of Part 3 of the Children (Criminal Proceedings) Act 1987 sets out the penalties which the Children’s Court may impose on a child who has been found guilty of a summary offence. 

STATISTICS

1.1
SENTENCES IN THE CHILDREN’S COURT JURISDICTION

	
	2001
	2002
	2003

	Control order
	639
	638
	581

	Suspended sentence*
	108
	166
	177



	Community Service order
	496
	495
	418

	Probation 

(s 33(1)(e))
	1,043

(1,185 with supervision)
	968

(1,099 with supervision)
	899

(964 with supervision)

	Bond + fine
	41
	34
	11

	Fine
	663
	878
	729

	Bond

(s 33(1)(b))
	1,415

(656 with supervision)
	1,608

(718 with supervision)
	1,727

(515 with supervision)

	Dismissed with caution
	837
	676
	748

	“Other proven outcomes”
	389
	132
	157

	TOTAL
	5,494

5665
	5,398

6102
	5,226

5852


The most common lengths of a suspended sentence in the Children’s Court were: Judicial Commission of NSW. 

· 6 months – 22%

· 12 months – 20.4%

· 9 months – 19.9%.

Suspended Sentences in New South Wales. Sentencing Trends and Issues. Vol 29, November 2003. 

1.2
JUVENILE JUSTICE REPORTS PREPARED FOR SENTENCING

	
	2000-2001
	2001-2002
	2002-2003

	JJ pre-sentence reports prepared for court
	4,645
	4,629


	4,097


1.3
YOUTH CONFERENCE REFERRALS

	
	2000-2001
	2001-2002
	2002-2003

	Referred by court
	1,123
	1,051
	1,000

	Referred by police
	898
	804
	742

	
	2,021
	1,855
	1,742


1.4
YOUTH DRUG COURT

	
	2000-2001
	2001-2002
	2002-2003

	Referred
	81
	76
	80

	Comprehensive Assessment
	
	49
	49

	New acceptances
	41
	26
	33

	Total on YDCt program during the year
	41
	56
	47


1.5
NUMBERS OF YOUNG PERSONS IN CUSTODY

	
	2000-2001
	2001-2002
	2002-2003

	Average daily number in custody
	306
	297
	290

	Sentenced detainees
	191 (62.4%)
	170 (57.2%)
	167

(58%)

	Number on remand bail refused
	115 (37.6%)
	127 (42.8%)
	123 

(42%)

	Average number of Aboriginals in custody
	117 (38.2%)
	122

(41%)
	114 

(39%)

	Average number of girls
	24 

(7.5% of total)
	28 

(9% of total)
	20 

(7% of total)


Young people are transferred from all over the state to go to Reiby. There is only one facility for girls, Yasmar. 

Detention Centres are located at:

· Reiby (Campbelltown)

· Cobham (St Marys)

· Yasmar (Haberfield – new facility being built at Lidcombe)

· Frank Baxter (Central Coast)

· Kariong (Central Coast)

· Keelong (Wollongong)

· Acmena (Grafton)

· Orana (Dubbo)

· Riverina (Wagga)

THE FOLLOWING PAGES CONTAIN TABLES ON SENTENCING ALTERNATIVES AND BAIL AND ASSOCIATED ORDERS IN THE CHILDREN’S COURT

SENTENCING ALTERNATIVES IN THE CHILDREN’S COURT JURISDICTION

	Title
	Description
	Legislation
	Maximum
	Breach proceedings

	Caution without charge
	Caution which police could have given instead of going to court.

Charges dismissed however caution record kept by police. 

Cannot receive caution on more than THREE occasions: s 31(5).
	Young Offenders Act 1997 s 31 
	May not be given on more than three “occasions”.
	Nil.

Charges cannot be laid again in relation to the same offence: Young Offenders Act 1997 s 32.

	Youth 

Conference
	Court may refer if police have not.

Young person discusses offence with victim in presence of family and support persons.

On being informed of successful completion, the court must dismiss the charge: s 57(2).

Completion is equivalent to autrefois convict: s 58.
	Young Offenders Act 1997 s 40.

Senior Children’s Magistrate. Practice Direction No 17 


	Reasonable tasks, ss 34, 52.

CSO can’t be more than max sentence under Children (CSO) Act: Young Offenders Regulations r 19.
	Brought back to court for sentence on notification by conference organizers or on court’s own motion, if: Young Offenders Act 1997 ss 51, 54: 

· conference not attended, 

· outcome plan not approved by court or

· outcome plan not completed by young person.

	Refer to Youth Drug and Alcohol Court
	Must admit offence and have drug related offending. May be referred by court even if the young person does not consent.

Option limited to children in 

· Bidura, Campbelltown, Cobham and Lidcombe Court areas.

Sentenced on completion of program.
	Under general adjournment and bail powers.

Senior Children’s Magistrate. Practice Direction No 23.
	Undertake D & A counselling, and education and job training, with intensive supervision
	Return to Children’s Court for sentence.

	Child under 16
	Conviction cannot be recorded where young person under 16 at time of the offence:
	Children (Criminal Proceedings) Act 1987 s 14(1).
	All other sentencing options under s 33 apply.
	As for all sentencing options, except conviction.


	Proven but dismissed:

without conviction
	Discretion not to proceed to conviction in other matters. s 33(1)(a)

Order for destruction of fingerprints deemed to have been made.

May be imposed in absence of defendant.
	Children (Criminal Proceedings) Act 1987 ss 33(1)(a), 38(1)(b)
	Not applicable
	Not applicable.

	Proven but dismissed without conviction and with caution
	Offence proven but court does not proceed to convict, but issues a caution to young person.

Order for destruction of fingerprints deemed to have been made.
	Children (Criminal Proceedings) Act 1987 s 33(1)(a)
	Not applicable
	Not applicable.

	Drivers

Licence disqualification

	Children’s Court has jurisdiction where:

· at least one other charge comes within Childrens Court criminal jurisdiction (eg steal mv); or

· young person is aged under licensable age - 16 yrs for cars.

A court may disqualify a person under the age of 16 or who has not been convicted: Children (Criminal Proceedings) Act 1987 s 14(2): HA & SB v DPP [2003] NSWSC 347.

	Children (Criminal Proceedngs) Act 1987 s 28(2) - jurisdiction.
Justices Act 1902 s 84A
Road Transport (Driver Licensing) Regulations 1999 r 10(2)),(3) - license age
	See relevant traffic offences.
	See relevant traffic offences.

	Fine
	Monetary penalty.

In fixing the amount of a fine the means of the child must be taken into consideration: Fines Act 1996, s 6.

The court may impose bond in addition to fine: s 33(1)(d)
	Children (Criminal Proceedings) Act 1987 s 33(1)(c). 


	Whichever is the lesser:

· ten (10) penalty units or

· the maximum fine at law.
	Fine default procedures under Fines Act s 58

	Compensation 
	Compensation for damage or injury

An order for compensation cannot be made a condition of a bond: Children (Criminal Proceedings) Act 1987 (NSW) s 33(1A)(c).
	Children (Criminal Proceedings) Act ss 24, 36
	$1,000

taking into account the child’s capacity to pay.
	Default procedures under Fines Act s 58

	Adjournment prior to sentence
	To assess capacity and prospects for rehabilitation.

Previously referred to as a “Griffiths remand”.
	Children (Criminal Proceedings) Act 1987 s 33(1)(c2) 
	Up to 12 months on granting bail.
	Liable to arrest if breach bail conditions: Bail Act 1978 s 50.

	Good behaviour bond
	Require person to enter good behaviour bond:

· with or without conviction; and

· with or without conditions or supervision.

For conditions see Children (Criminal Proceedings) Regulation 2000, cl 7

See also possible non-association or place restriction provisions Children (Criminal Proceedings) Act 1987 s 33D.
	Children (Criminal Proceedings) Act 1987 s 33(1)(b).

May impose fine as well - but not as a condition of the bond: s 33(1)(d)
	Two years maximum.
	On breach, may be called up for re-sentence: Children (Criminal Proceedings) Act 1987s 41. Breach less likely to result in custodial sentence on re-sentence than breach of  probation under s 33(1)(e).

Separate penalty for breach of non-association and place restriction conditions: Crimes (Sentencing Procedure) Act 1999 s 100E

	Probation bond
	Release into the community subject to entering undertaking to be of good behaviour. May have conditions and supervision.

For conditions see: Children (Criminal Proceedings) Regulation 2000, cl 7.

See also possible non-association or place restriction provisions Children (Criminal Proceedings) Act 1987 s 33D.


	Children (Criminal Proceedings) Act 1987 s 33(1)(e)
	Two years maximum.
	On breach, may be called up for re-sentence: Children (Criminal Proceedings) Act 1987s 41.

More likely to result in a more serious sentence on re-sentence than bond under s 33(1)(b).

Separate penalty for breach of non-association and place restrictions: Crimes (Sentencing Procedure) Act 1999 s 100E


	Community service order
	May be imposed where:

· custodial sentence applies to offence, and

· a custodial sentence would otherwise be applied : Children (Community Service Orders) Act 1987  s 5(1)(b)

Must have JJ report stating young person is suitable: Children (Community Service Orders) Act 1987   s 9(b) 


	Children (Criminal Proceedings) Act 1987 s 33(1)(f)

Children (Community Service Orders) Act 1987 s 5
	a.   Aged 10 to 15: 100 hours for all offences

b.   Aged 16 or 17, if max penalty is:

· 6 months: 100 hrs

· 6-12 months: 200 hrs

· more than 12 months: 250 hours


	Extension: Children (Community Service Orders) Act 1987 s 20.

Revocation and re-sentence process: Children (Community Service Orders) Act 1987 ss 21-26

Childrens Court Practice Note pending.

	Suspended control order sentence
	Custodial sentence suspended subject to young person entering into a bond to be of good behaviour.

Must not be serving a sentence of imprisonment by periodic detention or parole period.

Must first set sentence – NPP and balance under Crimes (Sentencing Procedure) Act s 44 – then suspend sentence.


	Children (Criminal Proceedings) Act 1987 s 33(1)(1B).


	Up to a maximum of two years.

Where a suspended sentence of six months or less is set, no non-parole period can be set.
	Children (Criminal Proceedings) Act 1987 s 41A

Separate penalty for breach of non-association and place restrictions: Crimes (Sentencing Procedure) Act 1999 s 100E

Sentence following breach may be made concurrent with fresh sentences.

	Control order
	Full time custody in a detention centre.

Can only be imposed where no other order is appropriate.

Where a court is contemplating a sentence of six months or less, the court must give reasons why no alternative sentence is appropriate: Crimes (Sentencing Procedure) Act s 5(4).

The court can recommend consideration for supervised early release at discretion of detention centre authorities: Children (Detention Centres) Act 1987 s 24

Must have a background report: Children (Criminal Proceedings) Act s 25.
	Children (Criminal Proceedings) Act 1987 s 33(1)(g).

General principles of sentencing: Children (Criminal Proceedings) Act 1987 s 33C applies the Crimes (Sentencing Procedure) Act 1999 s 98
	Two years maximum (three if cumulating: Crimes (Sentencing Procedure) Act s .58

5 years cumulations does not apply in Children’s Court: s 58 Crimes (Sentencing Procedure) Act.


	Children’s Court acts as Parole Board for parole revocations relating to Children’s Court sentences: 

Children (Detention Centres) Act 1987 (NSW) s 29 applying Crimes (Administration of Sentences) Act 1999 (NSW) Pt 7, ss 169-182. 

See also Children (Detention Centres) Regulation 2000 , regs 67-86, Sch 2 Forms.

	Mandatory cumulative sentences
	Cumulative sentences must be imposed, subject to Crimes (Sentencing Procedure) Act s .58, for the following offences:

· escape: Children (Detention Centres) Act s 33C, Crimes (SP) Act ss 55(5), 57

assault detention officer: Children (DC) Act s 33AA. Crimes (SP) Act ss 55(5)(a1), 56(1)(b), (3A).
	
	
	

	Warrants to bring person in custody to court


	If a person in custody is required at court, but is on bail or not refused bail, the court must issue a separate warrant.
	JUVENILES in custody – warrant under s 42 Children (Detention Centre) Act.

ADULTS in custody – warrant under s 77 Crimes (Administration of Sentences) Act 
	
	

	Transfer to adult prison
	A person under 18 at time of offence and  under 21 when sentenced according to law may be sentenced to serve the whole or part of the sentence in a detention centre subject to: Children (Criminal Proceedings) Act 1987 s 19(2); (3), (4):

· at the age of 21, every detainee must be transferred to prison unless their sentence expires within six months of their 21st birthday; and

· at the age of 18, every detanee sentenced for a serious children’s indictable offence nust be transferred to adult custody unless their sentence expires within six months of their birthday, or there are “special circumstances” justifying staying.

The Children’s Court has a discretionary power to order transfer of detainees aged 16 or over. The Minister for Juvenile Justice may also order the transfer of detainees sentenced according to law.
	Children (Detention Centres) Act 1987 s 28B

Children (Detention Centres) Act 1987 s 28.
	
	


BAIL in the Children’s Court
	Title
	Description
	Legislation
	Maximum
	Breach proceedings

	Bail
	General considerations apply.  However, where, 

(a) at the time of the alleged offence, the young person was:

· on bail

· on parole

· serving a “sentence” but was not in custody; or

· was subject to a good behaviour bond; or

(b)  a young person has been convicted of fail to appear (Bail Act s 51); or

(c)  a young person has been charged with indictable offences and has previously been convicted of indictable offences, even if dealt with summarily

any presumption in favour of bail is removed (Bail Act s 9B).

When considering bail for a young person, the court “shall” take intto consideration: Bail Act s 32(1)(b)(v),(vi): 

· if the person is under the age of 18 years, any special needs of the person arising from that fact;

· if the person is Aboriginal or TSI, or has an intellectual disability or mental illness, any special needs of the person arising from that fact; and

· if convicted of indictable offences in the past, weigh up their seriousness
	Bail Act 
	
	Person may be arrested. 


ASSOCIATED ORDERS in the Children’s Court
	Title
	Description
	Legislation
	Maximum
	Breach proceedings

	Dismissal on mental health grounds
	Dismissal or adjournment of charges - conditionally or unconditionally - if a person is 

(a) “developmentally disabled, is suffering from mental illness or is suffering from a mental condition for which treatment is available in a hospital, but is not a mentally ill person”; and

(b) if it is more appropriate than proceeding according to law.
	Mental Health (Criminal Procedure) Act s 32
	-
	The matter may be brought back before the magistrate if there are breaches of a conditional discharge in the period of 6 months after the making of the order: Mental Health (Criminal Procedure) Act s 32 (3A)-3D.

	Making apprehended violence order
	Where defendant is aged under 18 years.

The same provisions apply as for adults.
	Crimes Act 1901 Pt 15A generally and s 562G, and s562NA in relation to child witnesses.
	Not specified.
	Crimes Act 1901 s 562I, maximum penalty 2 years.

	Victims Compensation Levy


	Levy of $30 will be imposed: 

(a)  if the young person is convicted of an “act of violence”; 

(b)  unless the court otherwise directs. 
	Victims Support and Rehabilitation Act 1996, ss 5, 79(3)..
	$30
	Enforceable under the Fines Act 1996.

	Taking fingerprints and photographs - before arrest and charge.
	Only a court may authorise the taking of a photograph of any part of the body of a “suspect” under 18 who is not in custody under Crimes Act 1900 ss 353A(3), 353AA.
	Crimes (Forensic Procedures) Act 2000 s 8
	
	Destruction provisions: Crimes (Forensic Procedures) Act 2000 ss 86-89, 

	Taking other forensic procedures when a “suspect”.
	Only a court may authorise intimate or non-intimate procedures in relation to a “suspect” under 18 who is not in custody.
	Crimes (Forensic Procedures) Act 2000 s 8
	
	

	Taking fingerprints and photographs - after arrest
	After arrest and aged 14 to 17 - may be authorised by officer in charge of police station.

After arrest and aged 10 to 13 - must be authorised by a court.


	Crimes Act 1900 ss 353A(3), 353AA.
	-
	If the child is not convicted, the fingerprints and photographs taken under ss 353A or 353AA, the court makes a record destroying the record: Crimes Act s 353AB; Children (Criminal Proceedings) Act s 38. The court has a residual discretion to order destruction even if imposes penalties: Children (Criminal Proceedings) Act s 38(2).Unlawful procedures may result on a court order for destruction of fingerprints: Fullerton v Commissioner of Police [1984] 1 NSWLR 159

	Taking fingerprints and photographs - after conviction.
	The court may make orders relating to the taking of fingerprints and photographs after imposing a sentence of a control order.
	Crimes (Sentencing Procedure) Act 1999 s 63(3), applied to control orders by Children (Criminal Proceedings) Act s 33C.
	-
	The court has a residual discretion to order destruction of arrest records even if imposes penalties: Children (Criminal Proceedings) Act s 38(2).

	Taking forensic samples after conviction
	Only of young person is a serious indictable offender and “serving a sentence of imprisonment”.
	Crimes (Forensic Procedures) Act 2000 s 75
	
	

	Expunging criminal record of juvenile
	A person is not required to disclose a past conviction [subject to certain employment exceptions] for the following periods:

(a) dismissal with caution under s 33(a)(a) - immediately expunged;

(b) release on bond or probation with or without conviction - on completion of bond

(c) other sentences: fine, or control order - 3 crime-free years.
	Criminal Records Act 1991 ss 8, 12.
	
	

	Destruction of fingerprints, photos & other arrest material
	An order for destruction:

· must be made following acquittal or s 33(1)(a) dismissal;

· may be made after any other order
	Children (Criminal Proceedings) Act 1987 (NSW) s 38(1),(2)
	
	

	Placement on Sex Offenders Register


	A child’s name will be placed on the sex offenders register upon a finding that an offence of sexual assault is proven unless: (a) for a Class 1 offence,  the court only deals with the child under s 33(1)(a); or (b) for a Class 2 offence, the child receives no more than an unsupervised bond: Child Protection (Offenders Registration) Act 2000 s 3
	
	
	Failure to comply with reporting conditions constitutes an offence carrying 2 years imprisonment:

Child Protection (Offenders Registration) Act 2000 ss  17, 18
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