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4.  THE UNREPRESENTED PARTY:

WHAT DUTY DOES THE COURT OWE TO ASSIST IN THE PRESENTATION OF THEIR CASE

A paper by Robert James McLachlan of Ellis McLachlan, solicitors, North Sydney

1. In S v DoCS
 the Court of Appeal considered the provisions of Section 90 of the Children and Young Persons (Care and Protection) Act 1998 as amended (hereinafter referred to as “the Act”).  In the course of the unanimous judgment delivered by Davies AJA, the following was said
:-

“Had the matter proceeded as the Hearing of an application for the rescission or variation of the Care Order, those are matters which the Magistrate should have ensured were clarified.  In cases of this type, where persons are often unrepresented and may be emotionally upset by the Care Order which has been made, it is essential that the Children’s Court should ensure that all relevant information is obtained so that an order is made in the best interests of the child…If the Children’s Court had been proceeding to hear the Application for Rescission or Variation, it would have been the duty of the Court to ensure that, if relevant information was not in the Affidavits, the information was obtained and examined.”

2.
The majority of litigants in the Children’s Court receive the benefit of a grant of Legal Aid.  There is, however, a regular appearance of non-represented litigants either through choice or usually financial circumstance. It is understood that this phenomena is more frequently observed in the country where there is less likely to be legal representation available even if Legal Aid might be granted.

3. The statement referred to in paragraph 2 is clearly obiter.  It is, however, a powerful statement made in the context of a consideration of the proceedings before the Court.  It is a statement to which none of the other judges sought to demur and clearly, in their adoption of the reasons of Davies AJA were in concurrence.

4.
Of course, if the proceedings before the Children’s Court are an inquiry and not adversarial proceedings, one could well observe that given the nature and scope of the powers of the presiding magistrate, such an obligation exists anyway.  Whilst it is not the domain of this paper to consider that question, the writer would suggest a proper construction of the legislation does not lead to a conclusion that the proceedings are an inquiry.

5.
Whilst Section 93(3) clearly suggests that Parliament intended the proceedings be non-adversarial in their general complexion and Section 73 and 76 referred to the Court “inquiring” it is interesting to note that the most extreme form of order, that is an order under Section 79 does not have that same preamble.

6.
It is suggested that Parliament in enacting the legislation was well aware of the construction placed on the preceding Act, the Children (Care and Protection) Act 1987 (as amended) and the construction that had been placed on similar usage of words and statements of principle in that Act, by the Supreme Court.  See:-

Talbot –v- Minister for Community Services3
Hartingdon & Ors –v- DG  of DOCS4
7.
Indeed the characterisation of the rights of parties to be legally represented and to cross examine and examine witnesses (Section 98) and the empowerment to restrict cross examination (Section 107) do not suggest that the proceedings are of that nature or quality.  Indeed it would appear Section 107 does not empower a magistrate in the Children’s Court beyond that under the Evidence Act (see Section 41 Evidence Act).

8.
Accordingly it would appear the statement in S –v- DOCS appears to pass an obligation to the Court in adversarial proceedings which hitherto for has not been found to exist by the Supreme Court.  See:-

Rajski –v- Scitec Corp Pty Limited (unreported)5
Studer –v- Konig6

9.
It is not clear from the judgment in S –v- DOCS whether the question of an obligation to assist was raised in argument.  The recital of authorities in the Judgment do not suggest that their Honours had their minds averted to either the cases referred to in the preceding paragraph or cases that have been delivered in the Family Court, by the Full Court, dealing with obligations of the Court to litigants in person.

10.
There must remain some uncertainty as to the ambit and quality of the obligation given that lack of canvassing of those matters and the apparent obiter nature of the judgment.  However, the statements referred to in paragraph 1 hereof appear to be clear and unequivocal.  They are from the highest court in this State which was deliberating, inter alia, the role of an unrepresented litigant in proceedings under the Act.

11.
On that premise, it would appear that a consideration of the Family Court decisions on this issue may give some help in identifying the extent of the obligation in care proceedings where one of the parties is unrepresented.  The relevant authorities for that consideration would appear to be:-

Johnson –v- Johnson7
Re: F Litigants in Person Guidelines8
12.
Both are decisions of the Full Court and are an attempt to give direction and guidance to trial judges in the Family Court where one or more of the parties are unrepresented.  Clearly the extent of the problem of unrepresented litigants is much greater than has been experienced to date in care proceedings.  Re: F, Litigants in Person Guidelines represents a constriction of the width and extent of the obligation following practical consideration of the principles in Re: Johnson.  However, that revision has been limited to the guidelines in 4, 5 and 7 in Johnson.

13.
The guidelines have been identified in Re: F, Litigants in Person Guidelines as:-

a) A judge should ensure as far as is possible that procedural fairness is afforded to all parties whether represented or appearing in person in order to ensure a fair trial.

b) A judge should inform the litigant in person of the manner in which the Trial is to proceed, the order of calling witnesses and the right which he or she has to cross examine the witnesses.

c) A judge should explain to the litigant in person any procedures relevant to      the litigation.

d) A judge should generally assist the litigant in person by taking basic information from witnesses called, such as name, address and occupation.

e) If a change in the normal procedure is requested by the other parties such as  the calling of witnesses out of turn the judge may, if he/she considers that there is any serious possibility of such a change causing any injustice to a litigant in person, explain to the unrepresented party the effect and perhaps the undesirability of the interposition of the witnesses and his or her right to object to that course.

f) A judge may provide general advice to a litigant in person that he or she has the right to object to inadmissible evidence, and to inquire whether he or she so objects.  A judge is not obliged to provide advice on each occasion that particular questions or documents arise.

g) If a question is asked, or evidence is sought to be tendered in respect of which the litigant in person has a possible claim of privilege, to inform the litigant of his or her rights.

h) A judge should attempt to clarify the substance of the submissions of the litigant in person, especially in cases where, because of garrulous or misconceived advocacy, the substantive issues are either ignored, given little attention or obfuscated: Neil –v- Nott (1994) 121 ALR 148 at 150.

i) Where the interests of justice and the circumstances of the case require it, a judge may:-

· draw attention to the law applied by the Court in determining issues before it;

· question witnesses;

· identify applications or submissions which ought to be put to the Court;

· suggest procedural steps that may be taken by a party;

· clarify the particulars of the orders sought by a litigant in person or the bases for such orders.

14.
Whilst somewhat extensive and potentially onerous, it could be said that in the course of proceedings many of the matters referred to in the guidelines are frequently adopted or applied by trial magistrates.  That practice, however, is not universal and may now need to be.  The comments referred to in paragraph 1 appears to suggest an obligation going beyond those which have been identified in the Family Court.  There appears to be inherent in the observations of the Court of Appeal that there is a positive obligation on the trial magistrate, where an unrepresented litigant appears.  "To ensure that all relevant information is obtained.”  This would appear to go to the extent of leading or adducing evidence from that person or other relevant witnesses or requiring the issuance of subpoenas that may compel the production of that information.  It may require the cross examination of other witnesses from whom such information may be available.  To that extent and notwithstanding the observations passed as to whether the proceedings are an inquiry or adversarial, the Court appears to be imposing upon the trial magistrate an obligation almost tantamount to an advocate.  Such an obligation would appear to be in total conflict with the previous views expressed by the Supreme Court (see paragraph 8) and if implemented, raise serious questions for those parties that may be legally represented of unfairness and apprehension of bias.  That conundrum does not appear to have been considered by the Court of Appeal.

15.
Undoubtedly the matter requires further ventilation and proper argument.  However, as it currently stands it is suggested it raises serious issues that must be raised before any trial magistrate where an unrepresented litigant appears.

16.
Finally it may be thought that to a larger or lesser extent some of the obligations canvassed in this paper could and may be undertaken by the child’s representative.  In T –v- S9 the Full Court of the Family Court specifically found that it was not the duty of the child’s representative to investigate and present the case for one of the parties.  It specifically found to do so would have compromised neutrality of the child’s representative.  It is suggested that such a view is apposite in care proceedings upon a consideration of the obligation identified under Section 99.  This would apply whether appearing as a Legal Representative or a Separate Representative.
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