Apprehended Violence Orders: A Review of the Law
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TERMS OF REFERENCE

That the Criminal Law Review Division review Part 15A of the Crimes Act 1900 in relation to the following:

1. The delineation between Apprehended Domestic Violence Orders and Apprehended Personal Violence Orders;
2. An alternative regime for dealing with personal violence matters;
3. The definition of domestic relationship for the purpose of determining the scope of the Apprehended Violence provisions;
4. Whether an authorised justice should have a discretion to refuse to issue process and if so, for what categories of complaint and in what circumstances;
5. Whether the costs provisions contained in Part 15A of the Crimes Act 1900 are appropriate.
6. The status of a complaint for an Apprehended Violence Order when an order is made by consent and without admissions;
7. Whether Part 15A should include a preamble stating the objectives of the legislation to guide and inform interpretation;
8. The further development of technical and other features of the legislation to enhance protection and facilitate the legal process in AVO applications;
9. Any related matter/s. 
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INTRODUCTION

New South Wales law governing Apprehended Violence Orders (AVOs) is contained in Part 15A of the Crimes Act 1900 (NSW). First introduced in 1982,[1] AVO legislation has been subject to significant amendment over the last 17 years. In addition, the number of AVOs being sought and issued has increased dramatically. In 1987, 1,426 orders were issued by NSW Local Courts, compared to 20,324 in 1996[2] and 23,464 in 1997.[3] Complaints for AVOs totalled 39,960 in 1997 and 38,446 in 1998.

Part A of this discussion paper begins with an outline of the current provisions of Part 15A of the Crimes Act 1900. Claims that the AVO system is being abused and options for addressing this issue will then be examined. Part B of the discussion paper explores options for distinguishing domestic violence matters from non domestic disputes. Proposals for legislative reform and issues for consideration are discussed in Part C.

It should be noted that certain topical issues are not within the scope of this review. These are, first, mandatory attendance at perpetrator programs for defendants in AVO proceedings and second, the implications of an AVO on firearms licences. The issue of perpetrator programs is being considered separately in light of the Government's recent announcement of funding for perpetrator programs under a pilot scheme. As for firearms, a review of the Firearms Act 1996 (NSW) is being conducted by the Ministry for Police. It is not proposed to duplicate that review in this discussion paper. 
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PART A

1. Outline of Part 15A

Persons who may apply for an AVO
A complaint for an AVO may be made by either the protected person or by a police officer on behalf of the protected person. A complaint can be made against any person, whether or not there is a domestic relationship between the protected person and the defendant.

Any person over the age of 16 years can make a complaint for an AVO through an authorised Justice.[4]

The police are obliged to apply for an AVO where a domestic violence offence, a stalking/intimidation offence or an act of child abuse has recently been, is being or is likely to be committed, or is imminent.[5] This obligation applies unless the person is at least 16 years of age and either the protected person intends to make a private complaint for an AVO or the police believe there is a good reason not to make the complaint. This good reason must be recorded in writing.[6]

In certain circumstances the police may apply for a Telephone Interim Order (TIO). TIOs are available if an incident occurs but it is not practicable to make an urgent complaint for an interim AVO to the court and the police believe the protected person may suffer personal injury if a TIO is not sought.[7] A TIO in itself constitutes a complaint for an AVO and remains in force for up to 14 days.[8]

The basis on which an AVO is made
A court may grant an AVO if it is satisfied on the balance of probabilities that a person has reasonable grounds to fear, and in fact fears, either:
· the commission of a personal violence offence; or 

· harassment or stalking sufficient to warrant the making of an order; or 

· stalking or intimidation sufficient to warrant the making of an order.[9]

It is not necessary to establish that the protected person "in fact" fears the defendant if the protected person is a child under the age of 16 years or a person "suffering from an appreciably below average general intellectual function."[10]

A court may make an interim AVO if it is satisfied that it is "necessary or appropriate to do so in the circumstances."[11]

Determination of the complaint
AVO maters are generally dealt with by Local Courts. If the defendant is under the age of 18 years, the case is heard by the Children's Court.[12] Appeals from the Local Court and the Children's Court are heard in the District Court.[13]

After a complaint for an AVO is made, an authorised Justice issues a summons for the defendant to attend. This summons is generally served by the police. Alternatively, an authorised Justice may issue a warrant for the defendant's arrest for the purpose of serving the complaint if the protected person's safety would otherwise be put at risk.[14] A complaint may be listed urgently before the court for an application to be made for an ex parte interim AVO.

An AVO may be made by consent and without admissions as to the truth of the contents of the complaint.[15] If the defendant does not consent to the AVO being made, the matter may be adjourned for hearing. If the defendant does not attend court after being served, the court may determine the application in the defendant's absence.

If a matter is adjourned, the court may make an interim AVO or impose bail conditions for the duration of the adjournment.

On granting an AVO, the court must explain to all parties, if present, the effect of the AVO, the consequences of a breach and each party's rights in relation to the AVO.[16]

Conditions that may be included in an AVO
The AVO may include "such prohibitions or restrictions on the behaviour of the defendant as appear necessary or desirable to the court."[17] Unless the court otherwise orders, every AVO prohibits the defendant from stalking the protected person or intimidating the protected person or any person with whom he/she has a domestic relationship.[18] The conditions of an AVO can be tailored to suit the circumstances of the case and can cater for situations where the parties wish to maintain contact.

An AVO can include a condition excluding the defendant from premises, even if the defendant has a legal or equitable interest in the premises.[19] If such a condition is sought by the complainant, the court must give reasons if it makes the AVO without this condition.[20] 

The court can also extend the operation of the AVO to include any person with whom the protected person has a domestic relationship, such as children and other family members.[21]

AVOs made on charge and conviction
In certain circumstances a court can make an interim or final AVO without a complaint before it. If a person is charged with a domestic violence or stalking/intimidation offence, the court must make an interim AVO for the protection of the alleged victim.[22] If the defendant is convicted, the court must make a final AVO.[23]

In either case, the court need not make the order if satisfied that it is "not required", for example, if the would-be protected person opposes the making of an order or there is already an AVO in place.[24]

Variations and revocations
An application to vary or revoke an AVO may be made by the protected person (if 16 years of age or over), the defendant or the police (if the police initiated the original complaint).[25] Notice of the application must be served on the other party before the AVO can be varied or revoked. An AVO may be varied or revoked if the court is satisfied that it is "proper to do so" in all the circumstances.[26]

The court may refuse to hear an application to vary or revoke an AVO if satisfied that there has been no change in circumstances since the AVO was made and the application is in the nature of an appeal.[27]

Enforcement of AVOs
If the defendant is in court when an AVO is granted, the order is enforceable from the time it is made. Otherwise, the AVO must be served on the defendant to be enforceable.[28]

It is a criminal offence for the defendant to knowingly breach an interim or final AVO. The maximum penalty on conviction is a $5,500 fine or two years imprisonment or both.[29] If the breach constitutes an act of violence and the defendant is at least 18 years of age, the court must give reasons for not sentencing the defendant to a term of imprisonment.[30]

Appeals
A complaint by or on behalf of a protected person may be made to the District Court within 28 days of a complaint being dismissed by a magistrate.[31] If a magistrate grants an AVO, the defendant may appeal to the District Court within 28 days, or seek leave to appeal within 3 months.[32]

Interstate orders
An order made in another Australian jurisdiction may be registered in NSW so as to be enforceable as an AVO. Notice of the registration should not be given to the defendant unless the protected person consents.[33]

Effectiveness of Part 15A
In 1997 the Bureau of Crime Statistics and Research (BOCSAR) conducted an evaluation into the AVO scheme.[34] This evaluation found that, for the vast majority of protected persons, obtaining an AVO led to a reduction or cessation of the abusive behaviour. For many subjects, these results were sustained over a period of six months after the AVO was served. Over 90% of subjects stated that the AVO had produced benefits, including the elimination or reduction of abuse and a greater sense of safety. Overwhelmingly, subjects stated that they would apply for another AVO if a similar situation arose in the future. 

Top

2. Are AVOs being abused or inappropriately sought?

Concerns have been expressed regarding the integrity of the AVO system. These concerns have been fuelled by media reports that "hundreds of people are abusing the system."[35] This part of the discussion paper will consider whether such claims are justified and, if so, what can be done to address them.

Much of the criticism aimed at Part 15A of the Crimes Act 1900 fails to recognise that AVOs are available not only to people in domestic relationships, but also to people in non domestic (or "personal") relationships, such as neighbours, work colleagues and associates. Applications for AVOs in non domestic situations constitute a significant proportion of AVO complaints: 33.3% in 1997[36] and 35% in 1998.[37]

An AVO may be categorised as being either an Apprehended Domestic Violence Order (ADVO) or an Apprehended Personal Violence Order (APVO).[38] Though not specifically distinguished in the legislation, an ADVO is an AVO involving parties who are in a domestic relationship, whereas an APVO involves non domestic relationships, such as neighbours and work colleagues. A domestic relationship exists between two people who are or were married, in a de facto relationship, in an intimate personal relationship or residing together other than merely as tenants or boarders.[39] 

Although Part 15A of the Crimes Act refers only to "Apprehended Violence Orders", the distinction between ADVOs and APVOs carries some significance under the legislation. For example, the police have an obligation to apply for an AVO when they suspect or believe that a domestic violence offence[40] has recently been, is being or is likely to be committed, or is imminent.[41] No such obligation exists in relation to personal violence offences where there is no domestic relationship between the parties. Furthermore, the court is empowered to make an AVO on its own motion when a person has been charged or convicted of a domestic violence offence;[42] it does not have such a power in relation to personal violence offences where no domestic relationship exists. In addition to these legislative implications of the distinction, legal aid is only available to ADVO applicants; it does not fund complaints for APVOs.[43]

In considering whether the AVO system is being abused - and, if so, how to address this issue - it is therefore necessary to consider specifically whether AVOs are being abused in domestic or non domestic matters or both. Solutions for addressing this issue may hinge on the delineation between the two. 
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Apprehended Domestic Violence Orders
Allegations have been made that women falsely claim domestic violence and seek AVOs in order to gain some tactical advantage against an ex partner in family law proceedings.[44] The Hon J P Hannaford recently told the Legislative Council, "[w]hilst we might not like it, AVO proceedings are being used as tools in custody[45] battles and in matrimonial arrangements... I believe that that is an inappropriate use of AVOs."[46] 

Such allegations appear to have gained momentum following the commencement of the Family Law Reform Act 1995 (Cth) on 11 June 1996. The Reform Act introduced significant changes to the Family Law Act 1975 (Cth), including the requirement that parties to proceedings for parenting orders must inform the court of any AVO[47] that applies to a child or a member of the child's family.[48] In considering what order to make, the court must ensure that the parenting order is consistent with any AVO and does not expose a person to an unacceptable risk of family violence.[49] Furthermore, in determining what is in a child's best interests, the court must consider, among other things, any family violence involving, or any AVO that applies to, the child or a member of the child's family.[50] 

Claims have been made that, in recognising family violence, this legislation encourages false claims of domestic violence by women to prevent men from having contact with their children.[51] However, the allegation that women use AVOs to gain some tactical advantage in family law proceedings is not reflected in research on Family Court outcomes. 

A recent study conducted by the University of Sydney and the Family Court found that contact between a parent (usually the father) and a child was denied in interim proceedings in only 3.6% of cases under the Reform Act, compared with 24.2% of cases determined before the Reform Act commenced.[52] However, in final determinations, when allegations of domestic violence could be properly explored, contact was denied in substantially the same percentage of cases: 22.7% of cases under the Reform Act and 20.8% of cases before the Reform Act commenced.[53] The study found that "interim contact orders are being made in circumstances where contact is not in the child's best interests, and when it may well be unsafe for the child and the resident parent."[54] The study also found that almost all Family Court judges and registrars believed there had been no increase in the number of cases involving domestic violence allegations since the Reform Act commenced.[55] 

The reality is that a claim of domestic violence does not necessarily impact on family law proceedings. There is no empirical evidence to suggest that women are under the impression that it does and deliberately manufacture false claims of domestic violence for this purpose. A study on child sexual abuse allegations in family law proceedings found that in the overwhelming majority of cases such allegations were not being made for tactical advantage.[56] It should also be noted that very few ADVO complaints (6.8% in 1998) that go to hearing are ultimately dismissed.[57]

Furthermore, the fact that it is not unusual for an ADVO complaint to be made at the same time as an application for a family law order does not mean that the former is made to gain advantage in the latter. Indeed, it makes sense for these two applications to be associated given the number of ADVO complainants with dependant children[58] and the fact that violence often escalates (and may even become fatal) at the time of separation,[59] being the time when future parenting arrangements become an issue. 

Not only is there no empirical evidence to suggest that Part 15A is being routinely abused by applicants in domestic violence situations; research indicates that the opposite is true. For many applicants a complaint for an AVO is seen as a last resort. A 1989 study found that 88.6% of complainants had been assaulted or threatened by the defendant before the incident that led to the initiation of the complaint.[60] More recently, an evaluation conducted by the NSW Bureau of Crime Statistics and Research (BOCSAR) found that only 14.8% of subjects had applied for an AVO on the basis of a single incident. The remaining 85.2% of subjects had experienced abuse over longer periods. Of these subjects, 50.7% had experienced abuse for up to one year - and 8% for more than ten years - before seeking an AVO.[61]

As noted by Miranda Kaye and Julia Tolmie, "research suggests that the main problem in relation to domestic violence might be the low level of reporting, as opposed to the high level of false claims."[62] According to the Australian Bureau of Statistics (ABS), only 20% of women who experience physical assault by a man reported the last incident to the police. The ABS also found that women "were more likely to report incidents that were perpetrated by a stranger, than by somebody they knew."[63] Sexual assault is even more likely to be under-reported, particularly when the perpetrator is known to the victim.[64] The BOCSAR study found that only 34.8% of breaches of AVOs were reported by protected persons to the police.[65] 

The fact that domestic violence, sexual assault and breaches of AVOs continue to be under-reported further challenges the assertion that ADVOs are being sought for other than genuine reasons.

In addition to the claim that ADVOs are being abused for family law purposes is the claim that vexatious cross-applications are being made for ADVOs. It is argued that the majority of these are sought against women by men in response to being served with a complaint against them,[66] that a cross application "is often used as a way for a perpetrator to get even with a victim and indicate to her once again, through the legal system, who is boss."[67] This issue however has received relatively little attention in terms of empirical analysis. The Criminal Law Review Division would be particularly interested in any evidence relating to this issue. 
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Apprehended Personal Violence Orders
Whereas allegations regarding the abuse of Part 15A in relation to ADVOs usually revolves around claims of malice or malevolence, allegations concerning the abuse of the legislation with respect to APVOs usually consist of claims that such applications are trivial and/or a waste of court time. For example, media reports refer to the increasing number of AVOs "being sought in disputes between neighbours, in matters that once might have led to no more than unneighbourly silence"[68] and "frivolous neighbourhood disputes which amount to an abuse of the system".[69]

There is little empirical evidence either supporting or refuting the claim that APVOs are routinely being abused. The BOCSAR evaluation analysed the sample used in its study to identify the relationship between the parties in APVOs. It found that the main relationships that featured in such matters were neighbour (27.4%), work relationship (17.6%), partner's former partner (11.8%), current or former friend or acquaintance (9.8%), stranger (9.8%) and flatmate/tenant (7.8%).[70] Although neighbourhood disputes constituted the largest category, this study revealed that a wide variety of circumstances can form the basis for an APVO complaint. However, only 51 APVO matters were considered in this study. It is unknown whether it is generally representative of the relationship between the parties in APVO matters. It is also unknown how many APVOs in this study arose from issues that could have been resolved other than through the AVO system. 

Even if APVO matters are based on a legitimate grievance, it can be argued that some APVO complaints are inappropriate. For example, seeking an APVO in certain circumstances - such as some neighbourhood disputes - "can permanently sour relations between neighbours, as well as being a costly and time-consuming approach."[71] Even if such matters are not frivolous or vexatious, it can be argued that the Local Court is not an appropriate forum for the resolution of such disputes, particularly given the adversarial nature of litigation and the fact that the parties will generally have to continue to live in close proximity to one another. Furthermore, if Local Courts are not the appropriate forum for a reasonable number of non domestic violence disputes, it follows that some matters constitute an unjustifiable drain on court resources.

Careful consideration should be given to providing alternative methods of resolving problems that form the basis of APVO complaints. If this is to occur, it will be necessary to distinguish APVOs from ADVOs in the legislation. 

Top

PART B

1. Distinguishing domestic violence and personal violence

AVOs were not always available to an unlimited category of people. AVOs - originally known as Apprehended Domestic Violence Orders (ADVOs) - were designed to "eliminate the scourge of domestic violence in New South Wales".[72] Specifically, the introduction of ADVOs pursuant to the Crimes (Domestic Violence) Amendment Act 1982 was directed at "the tens of thousands of women from every social and economic spectrum in New South Wales who are subjected repeatedly to domestic violence,"[73] women who are "extremely vulnerable to violence and ill-treatment, often of a most appalling kind."[74] 

Under the Crimes (Domestic Violence) Amendment Act 1982, ADVOs were only available against a person's current spouse or de facto partner. This was extended in 1983 to separated de facto and divorced spouses[75] in light of recommendations from the NSW Law Reform Commission[76] and in recognition of the fact that "divorcees and separated de facto parties are a significant category of potential victims of [domestic violence], as contact between them often goes on for years after the formal termination of the relationship."[77]

In May 1987 the then Premier, the Hon B J Unsworth, established the NSW Government Violence Against Women and Children Law Reform Task Force to examine the issues of domestic violence and sexual assault. The Task Force noted that domestic violence is "not limited to violence between spouses" but extends to "violence from, among others, brothers, sons, sons-in-law, uncles and fathers".[78] The extent of non spousal domestic violence was also highlighted by a report produced by the NSW Domestic Violence Committee in October 1987.[79]

The Crimes (Personal and Family Violence) Amendment Act 1987 therefore extended the category of persons eligible for ADVOs to relatives, people who live or have lived ordinarily in the same household (other than tenants or boarders) and people in intimate personal relationships. This amendment went beyond the recommendations of the Task Force, which did not support the availability of ADVOs to people in intimate personal relationships who had not cohabited with the defendant. However, in line with the Task Force recommendations,[80] the Act did not go so far as to provide for unlimited access to ADVOs.

The Crimes (Apprehended Violence) Amendment Act 1989 extended the provisions of Part 15A of the Crimes Act to all people. To reflect this development, the term "Apprehended Domestic Violence Order" was changed to "Apprehended Violence Order". 

Unlike the previous amendments which extended the availability of ADVOs in 1983 and 1987 beyond the original spousal relationship, the extension of the availability of AVOs to all people in 1989 does not appear to be based on any particular findings, report or consultation.

Despite the claim of former Attorney General Mr Dowd, that extending the availability of AVOs to all people "in no way derogates from the rights and protections originally afforded to only those persons in defined domestic relationships."[81] it is arguable that the lack of differentiation between ADVOs and APVOs has done a disservice to victims of domestic violence.

The nature and level of violence differs between domestic violence matters and non domestic disputes. The dynamics of domestic violence generally revolve around issues of power and control. There are added risks involved in a domestic relationship, including barriers to escaping violence, complex histories and the traditional reluctance of authorities to intervene in the "private" realm. The separation of parties in domestic violence cases, as opposed to non domestic disputes, often exacerbates rather than diffuses the abuse. Research indicates that approximately half of all homicides in NSW occur between family members. Of these homicides, approximately half occurred between spouses or intimate partners and a significant proportion occurred when the parties had separated or were in the process of separating.[82] 

In addition, the BOCSAR study found that APVO subjects were significantly less likely than ADVO subjects to have been assaulted or threatened by the defendant. For example, 83.4% of ADVO subjects had been pushed, grabbed or shoved by the defendant, compared with 37.3% of APVO subjects. Similarly, 49.2% of ADVO subjects had been slapped by the defendant, compared with 15.7% of APVO subjects.[83] 

The failure to delineate between ADVOs and APVOs may impinge upon the integrity of legislation that was principally designed to address the problem of domestic violence. With the incorporation of remedies for domestic violence within a general scheme of protection, "the impact of the legislation may be lost on courts, police, victims and abusers."[84] The serious nature of domestic violence and its effects on a significant proportion of women in New South Wales may be undermined and obscured by association with problems such as neighbourhood and workplace disputes.

Examples provided by the media of "trivial" AVO applications are overwhelmingly of matters where there is no domestic relationship between the parties.[85] But media reports rarely make this distinction, suggesting that the AVO system in general is being abused, rather than limiting such allegations according to the type of order sought. 

There are undoubtedly many cases in which a complaint for an APVO is necessary and appropriate. However, in order to be effective, Part 15A must maintain community respect. If there is a perception in the community that APVO complaints are often trivial, or that the courts are an inappropriate forum for the resolution of such matters, that respect may be undermined. Trivial and inappropriate cases can bring the entire AVO scheme under Part 15A into disrepute despite its obvious value, especially in relation to ADVOs.

It should be noted that the majority of Australian jurisdictions do distinguish between relationships for the purpose of determining access to protection orders. In Victoria, Queensland and the Northern Territory, applications may only be made by, or on behalf of, people in defined domestic relationships.[86] In South Australia and the ACT, orders for the protection of people in a non domestic relationship with the defendant are distinguished from domestic violence orders in separate legislation.[87] Only Tasmania and Western Australia mirror NSW in providing access to protection orders to all people without significant legislative distinction.[88] 
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2. Options for distinguishing domestic violence from personal violence

This section of the discussion paper looks at options for distinguishing ADVOs from APVOs. These options are not necessarily mutually exclusive. Consideration will also be given as to whether certain options should be piloted so that their effectiveness can be comprehensively evaluated.

Removal of APVOs from Part 15A
Arguably the most far-reaching option is to remove APVOs from Part 15A by limiting its application to cases involving a domestic relationship. Without any further amendment, this would leave those people who would otherwise apply for APVOs with access only to a recognisance under section 547 of the Crimes Act 1900. 

Section 547(1) enables a Justice to issue a summons or warrant in response to a complaint alleging "apprehended violence by any person to the person of another, or of his wife or child, or of apprehended injury to his property". If satisfied that the apprehension alleged is reasonable, the Justice may require the defendant to enter into a recognisance to keep the peace for a period not exceeding six months. Failure to enter into the recognisance attracts a penalty of up to three months imprisonment.

The limitations of section 547 have long been recognised. In 1987 the Violence Against Women and Children Law Reform Task Force noted that "s.547 orders are extremely limited in the effectiveness of their enforcement provisions and considered to be of little value to complainants seeking protection from future assault or injury."[89] In 1989 the then Attorney General Mr Dowd told the Legislative Assembly:

[Section 547] is outmoded in so far as it provides protection to the broader class of persons who may hold real fears for their personal safety from a neighbour, stranger or anyone with whom the person is not in a domestic relationship. It is limited in its application and it provides no options other than requiring the feared aggressor to enter into a recognisance to keep the peace or else be sent to prison. If a recognisance is breached, there are no specific provisions in the section that enable a court to deal with the matter. The maximum term of recognisance which may be ordered is six months. The maximum term of imprisonment which may be imposed for failure to enter the recognisance is three months - clearly an absurd and unworkable provision.[90]

If APVOs are excluded from Part 15A, one option would be to strengthen section 547 to provide a more comprehensive scheme of protection for people in non domestic situations. This was recommended by the Violence Against Women and Children Law Reform Task Force in 1987[91] and rejected by Mr Dowd in 1989 for the following reasons.

I consider that it is not desirable to extend section 547 by inserting similar provisions and creating a scheme similar to that which is found in Part 15A. This would result in there being two almost identical parts in the Crimes Act 1900: one that would apply only to persons who have a domestic relationship and one that would apply irrespective of the existence of such a relationship.[92]

An alternative to strengthening section 547 (but related to that option) would be to introduce separate legislation dealing with personal violence matters. Such legislation exists in South Australia and the ACT.[93] 

The exclusion of personal violence matters from Part 15A, followed by either the strengthening of section 547 or the introduction of new legislation to deal with such matters, may have the advantage of acknowledging the uniqueness of domestic violence and allowing for clearly distinct processes to apply according to the type of order sought. On the other hand, it may be desirable to distinguish APVOs from ADVOs within Part 15A, through the adoption of one or more of the following options.

Discretion to refuse to issue process
Providing an authorised Justice with the discretion to refuse to issue process for APVO matters may be a way to distinguish such matters from ADVOs and reduce the workload of courts. This issue is discussed further in Part C of the discussion paper.

Filing fee
Another option is to impose a filing fee in relation to APVO complaints. A filing fee may assist in discouraging spurious applications or matters for which adjudication is either unnecessary or inappropriate.

However, a filing fee may have the potential to discourage genuine applicants and may operate inequitably against persons with limited financial resources. If a filing fee is introduced, it may be necessary to provide a discretion to remit fees based on financial hardship and/or the merits of the complaint.

Costs orders
Currently the court may only award costs against the complainant if a complaint is found to be "frivolous or vexatious."[94] This provision was introduced in 1987, when AVOs were available only to people in a domestic relationship with the defendant. One option is to maintain this provision in relation to ADVOs but to introduce a broader test for costs to be awarded in APVO cases. This is discussed further in Part C of the discussion paper.

Referral to Mediation
Parties to non domestic disputes may be encouraged to utilise alternative dispute resolution mechanisms, such as mediation through Community Justice Centres (CJCs) in appropriate circumstances. The majority of matters dealt with by CJCs are disputes between neighbours. According to the CJC Annual Report of 1997-98, neighbour disputes accounted for 55.81% of CJC caseload.[95] Given that neighbours will generally continue to live in close proximity to each other, mediation may be particularly suitable for dealing with these disputes.

The advantage of mediation is that it is often an inexpensive and effective means of resolving certain types of disputes. Of the 2,015 matters which proceeded to mediation through CJCs in 1997-98, over 85% ended in agreement.[96] Attendance at and participation in mediation sessions are voluntary, and a party may withdraw from a mediation session at any time.[97] Mediation also does not interfere with a person's right to pursue legal action if the mediation proves to be unsuccessful.[98] As stated by the New South Wales Law Reform Commission:

Opting to have the dispute resolved by mediation does not mean sacrificing one's legal rights. Recourse to courts will not be precluded at any stage. On the contrary, if mediation is successful the dispute will be resolved more expeditiously, cost effectively and often more satisfactorily.[99]

However there are many non domestic violence cases in which mediation is not appropriate, for instance, if violence is involved or if a party is otherwise not in a position to negotiate freely due to a lack of power or ability. Furthermore, agreements reached through CJC mediation are not enforceable[100] and do not guarantee that problems won't re-emerge in the future. Another problem is that CJCs do not operate in all regions of NSW;[101] accessing CJCs is not always an option.

Questions also arise regarding the stage/s at which a matter may be referred to mediation and the source of the referral, as well as considering factors determining the appropriateness of such a referral. 

As for the source of referral to CJCs, the most obvious are chamber magistrates, magistrates and the police. 1,048 or 18.7% of matters referred to CJCs in 1997-98 were referred by chamber magistrates.[102] In 1998, 1,153 people who approached an authorised Justice in relation to an APVO matter were referred to a CJC. This represented 5.7% of APVO interviews in that year.[103] An authorised Justice already has the power to refer a matter to mediation if the complainant consents and the Justice considers that the matter "would be better resolved by mediation".[104] 

Magistrates were the referral source of 15.41% of cases dealt with by CJCs in the year 1997-98. It is important to note that disputes referred by magistrates were the most likely disputes to be resolved.[105] 

Another suggestion is that the police could be directed to advise people to attend a CJC for mediation more often. The BOCSAR study indicated that the overwhelming majority - 80% - of APVO applicants are referred to the chamber magistrate (for the purpose of seeking an AVO) by the police.[106] In 1997-98, only 5.37% of matters dealt with by CJCs were referred by the police.[107] This suggests that the police may have a greater role to play in encouraging parties in APVO matters to seek alternative methods of dispute resolution, rather than routinely referring such matters to the chamber magistrate.

Utilisation of other remedies
Even if mediation is not appropriate or possible and legal action is necessary, this does not mean that an APVO complaint is the most appropriate legal action to take. It is important to note that other legislation exists to deal with issues that are often sought to be resolved through APVOs and it may be more appropriate to utilise such legislation in certain cases. Examples include provisions under the Protection of the Environment Operations Act 1997 regarding offensive noise[108] and actions under the Anti-Discrimination Act 1977 for sexual harassment or racial vilification.[109]

Community education
It would arguably be useful to increase community awareness about the purpose of AVOs and alternative methods of resolving disputes. People should have access to information in plain English or in translation regarding options for dispute resolution. Community awareness may also play a role in changing attitudes and behaviour in neighbour relations and the like.

1. Should domestic violence matters be distinguished from non domestic disputes under Part 15A of the Crimes Act?

2. If so, how would this distinction be achieved? 
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3. Definition of "domestic relationship"

If APVOs are to be distinguished from ADVOs in any way, consideration should be given as to whether the provisions concerning ADVOs should be available to a wider range of relationships, ie. whether the current definition of a "domestic relationship" is appropriate. This is because the definition of domestic relationship would govern access to ADVOs and may need to include vulnerable persons who would be disadvantaged by having to seek protection through a more stringent process than is currently available for APVO matters.

Section 562A(3) of the Crimes Act provides that a person has a domestic relationship with another person if the parties are or were:
· married or in a de facto relationship; 

· living in the same household (other than merely as a tenant or boarder); 

· relatives; or 

· in an intimate personal relationship.

The term "relative" is further defined in section 4(6) of the Crimes Act as:

(a) a father, mother, grandfather, grandmother, step-father, step-mother, father-in-law or mother-in-law; or
(b) a son, daughter, grandson, grand-daughter, step-son, step-daughter, son-in-law, daughter-in-law; or
(c) a brother, sister, half-brother, half-sister, brother-in-law, sister-in-law; or
(d) an uncle, aunt, uncle-in-law or aunt-in-law; or
(e) a nephew or niece; or
(f) a cousin.

However there are relationships excluded by this definition which are characterised by significant power imbalances. Creating a hurdle for applicants in APVOs matters may therefore leave people in a number of circumstances without adequate access to protection. 

The main concern would be in relation to people with disabilities - especially women - who are particularly vulnerable to abuse. Women with disabilities are more likely to be abused than any other group of women. As stated in a National Committee on Violence Against Women study, "[w]omen with disabilities are more often in positions of powerlessness and dependence, which increases their likelihood of being abused."[110] For example, women with intellectual disabilities are almost three times more likely to be physically assaulted, and ten times more likely to be sexually assaulted, than non disabled women.[111]

Many people with disabilities form relationships that are recognised under the current definition of a domestic relationship. However, many people with disabilities live in domestic situations which are not currently recognised, such as group homes, institutions, boarding houses and transition houses. People in these situations - especially if they are isolated and need assistance with day-to-day functions - are vulnerable to abuse from other residents as well as from workers.[112] They are also less likely to have access to the legal system and appropriate services.

People with disabilities or older people who do not require institutional or semi-institutional care may similarly be vulnerable to abuse from a "carer" (paid or unpaid) who is not a relative, spouse, intimate partner or household member. In fact, dependence on a carer places people at a significant risk of abuse,[113] yet such a relationship on its own would currently not be defined as domestic. 

Consideration should also be given to expanding the definition of relative to include a relative according to Aboriginal or other cultural tradition. This provision is included in Northern Territory legislation and the Model Domestic Violence Laws Report.[114]

Concern has also been expressed about women who are stalked by a person with whom they have no domestic relationship, but where such a relationship is desired by the stalker. It is arguable that the power imbalance in such situations is similar to that in cases of domestic violence. However, difficulty may arise as the conduct alleged to be the grounds for the ADVO would also determine access to such an order. It should also be noted that stalking in itself is a criminal offence attracting a maximum penalty of a $5,500 fine and/or five years imprisonment.[115] Furthermore, the court has an obligation to make an interim or final AVO when a defendant is charged or convicted, respectively, of a stalking/intimidation offence, regardless of the relationship between the victim and the defendant.[116]

Another concern is that "intimate personal relationship" is too narrow and should be changed to "personal relationship" to avoid confusion or debate as to the level of intimacy or whether such a relationship must be consummated. 

1. Should any or all of the following types of relationships be included in the definition of a domestic relationship for the purposes of accessing ADVOs? 

· co-residents (including tenants and boarders)[117] 

· carers/cared for relationships 
· relatives according to Aboriginal or other cultural tradition 

· stalking scenarios 

· non intimate personal relationships

2. Should any other categories of relationship be included in the definition of a domestic relationship?
Top

PART C

This part of the discussion paper explores various issues relating to the reform of Part 15A of the Crimes Act 1900. These issues are raised for the purpose of examining whether they will enhance the effectiveness of Part 15A and clarify its provisions. Specific questions for consideration are raised as each issue is explored.

1. Discretion to refuse to issue process

Section 562K(1) of the Crimes Act provides that, if a complaint for an AVO is made, an authorised Justice may issue either a summons for the appearance of the defendant or a warrant for the defendant's arrest. An authorised Justice is defined as a Magistrate or a justice of the peace who is employed in the Department of Courts Administration.[118] Section 562K was amended in 1996[119] to include the following sub-section:

(1A) The authorised Justice must issue a summons for the appearance of the defendant, unless the Justice issues a warrant for the arrest of the defendant.

The purpose of this amendment was to clarify that an authorised Justice has no discretion to reject a complaint for an AVO that is duly made. It was introduced due to confusion regarding whether or not such a discretion existed and concern that Justices were relying on the discretion, whether or not it was then available to them, as empowering them to refuse to issue process. This was particularly a concern with respect to applicants in domestic violence situations, especially in non-metropolitan areas, where a chamber magistrate's refusal to issue process left a person without access to legal protection. 

It is arguable that this provision is worth maintaining on the basis that the legislative purpose of Part 15A - being the protection of those subject to violence, harassment, stalking and intimidation - would be defeated if an authorised Justice had a discretion to refuse to issue process. Where Parliament has legislated to provide a form of injunctive relief for the protection of individuals, access to that relief should not be thwarted by non-judicial officers. The adjudication of the merits of a complaint properly resides with the court, not with a person who essentially exercises an administrative function in processing an application; to empower an authorised Justice to refuse to issue process would usurp the role of the court. 

What this amendment did not take into account however is that, since 1989, AVOs have been available to all people, not just those in a domestic relationship with the defendant. It is arguable that the principle underlying the absence of a discretion to refuse to issue process - that women and children should not be left unprotected - does not apply to the same extent in relation to non domestic violence matters.

Some chamber magistrates make a practice of warning complainants that the court can order costs if the complaint is found to be frivolous or vexatious. However the threat of a costs order has not proven sufficient to deter frivolous or vexatious applicants from making spurious complaints. Providing an authorised Justice with a discretion in certain cases may serve to divert spurious and frivolous claims from the court system, thereby relieving courts of the unnecessary burden of dealing with them and allowing magistrates to dedicate more time to matters genuinely requiring adjudication.

1.1 Should an authorised Justice have a discretion to refuse to issue process for an AVO complaint?

1.2 If so, should this discretion be limited to APVO matters?

1.3 If a discretion is introduced, should it be fettered and, if so, in what way? Should criteria for the exercise of the discretion be included in legislation or in Local Court policy?

1.4 Should the refusal to issue process be subject to review by another authorised justice, the Registrar or a Magistrate? 
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2. Costs

Section 562N(2) of the Crimes Act 1900 provides that "a Local Court or the Children's Court shall not award costs against a complainant who is the person for whose protection an order is sought unless satisfied that the complaint was frivolous or vexatious". 
It has been argued that this section is too onerous in that it makes it more difficult for a successful defendant to obtain a costs order against a complainant than it would be if costs could be awarded under section 81 the Justices Act 1902. Section 81 provides that the court may order the complainant to pay "such costs as to such Justice or Justices seem just and reasonable".

There are, however, important public policy reasons for the inclusion of section 562N(2) in Part 15A. This section was introduced pursuant to the Crimes (Personal and Family Violence) Amendment Act 1987.[120] In the words of the then Attorney General Mr Sheahan, the purpose of this section was to "protect complainants and alleviate their fears regarding costs" given that the "strong possibility of costs being awarded against a complainant has been a disincentive against the seeking of [an] order".[121] 

The principle underlying the amendment was that people have a right to be protected from domestic violence and complainants should not be deterred from seeking that protection by the fear of having to pay the other party's costs should their complaints be unsuccessful. Although the civil standard of proof applies in AVO proceedings, the burden of proof is still on the complainant and it is conceivable that a genuine complainant may nevertheless be unsuccessful, especially given the fact that most incidents of domestic violence are not corroborated by "independent" witnesses. 

Section 562N is not an unusual provision. Other Australian jurisdictions restrict a court's power to award costs in domestic violence proceedings.[122] Furthermore, it is not unusual for Parliament to place restrictions on a court's power to award costs; a similar provision is contained in other New South Wales legislation.[123] 

Moreover, section 562N(2) does not categorically prohibit the court from ordering costs against a complainant. It simply requires the court to make a finding that the complaint was frivolous or vexatious before ordering costs against an unsuccessful complainant. The terms "frivolous" and "vexatious" have been considered by the courts. In Norman v Matthews[124] Lush J stated that in order to find that a case is frivolous or vexatious, it must appear that the plaintiff's cause of action "is one which on the face of it is clearly one which no reasonable person could properly treat as bona fide, and contend that he had a grievance which he was entitled to bring before the Court."[125] In Attorney-General v Wentworth[126] Roden J stated that proceedings may be held to be vexatious if they are instituted with the intention of annoying or embarrassing the other party, they are brought for collateral purposes or they are "so obviously untenable or manifestly groundless as to be utterly hopeless."[127] Therefore any concerns that are raised by the availability of costs orders in groundless, spurious or malicious applications are arguably addressed by the "frivolous or vexatious" test contained in section 562N(2).

It should be noted that section 562N was introduced at a time when AVOs were only available for persons in a domestic relationship with the defendant. Consideration should be given as to whether the public policy reasons for that section extend to its application to APVO matters. A different test for awarding costs in non domestic cases may be necessary to deter groundless complainants and thereby reduce the number of such matters coming before the courts, matters which could be dealt with elsewhere more appropriately.

Concerns have also been raised that some magistrates apply the test contained in section 81 of the Justices Act 1902, rather than that contained in section 562N(2) of the Crimes Act, when determining the issue of costs against a complainant. It may be desirable to clarify in the legislation that section 562N(2) governs the issue of costs in AVO proceedings (whether only for ADVOs or for all AVOs) despite the provisions of any other law.

2.1 Should the courts have additional powers to award costs in non domestic matters, for example, if the application is found to be unreasonable or inappropriate in all the circumstances?

2.2 Should section 562N be amended to state that it applies in ADVO matters despite anything contrary in the Justices Act? 
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3. Consent orders

Section 562BA of the Crimes Act provides for orders to be made with the consent of the parties. Such an order may be made "whether or not the defendant admits to any or all of the particulars of the complaint."[128]

Concerns have recently been expressed regarding the status of AVOs that are made by consent and without admissions. It has been argued that defendants need to be reassured through legislative amendment that the particulars of a complaint on which a consent order is based will not be admitted as evidence in subsequent court proceedings.[129] The reasoning behind this argument appears to be based on the idea that an AVO may be used by a protected person for leverage in family law proceedings and/or the defendant may withhold consent due to fears that the existence of an AVO will be raised in such proceedings.

It should first be noted that the fact that an AVO has been made - with or without admissions - must be disclosed to the court in parenting order proceedings under the Family Law Act 1975 (Cth). Section 68K(1) of the Family Law Act specifically requires a party in such proceedings to inform the court of any AVO that applies to a child or to a member of a child's family. Furthermore, the existence of an AVO is among the things considered by a court in determining what is in the child's best interests before making a parenting order.[130] These provisions naturally refer to the actual AVO, rather than to the complaint which preceded the AVO.

Secondly, there may be reasons for tendering an AVO complaint in other proceedings to establish that a complaint was made and the reasons for it, without its admission establishing the truth of the allegations contained in the complaint. For example, the original complaint may need to be considered by a court when hearing an application to vary or revoke an AVO. As another example, a defendant may need to tender the complaint in criminal proceedings in order to establish an inconsistency (a "prior inconsistent statement"[131]) between the complaint and a statement made to the police regarding the same incident.

Furthermore, section 91 of the Evidence Act 1995 already provides that evidence of a court's decision or finding is not admissible to prove the existence of a fact that was in issue in those proceedings. This would prohibit a person from being able to rely on the fact that an AVO was made as establishing the truth of the allegations contained in the complaint. It would therefore appear unnecessary to specifically address this issue in Part 15A. To do so may cast doubt on the veracity of complainants specifically and the AVO system in general.

3.1 Should Part 15A include a provision excluding evidence of a complaint in subsequent court proceedings where an AVO is made by consent and without admissions? 
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4. Applications by third parties

Currently a complaint can only be made for an AVO by a person on his/her own behalf (provided the person is 16 years of age or over) or by the police.[132] It has been argued that a person other than a police officer should be able to apply for an AVO (or a variation or revocation of an AVO) on behalf of a person with an intellectual disability due to the problems such people face in making complaints and accessing the legal system.

Under Queensland legislation, an "authorised person" (that is, authorised in writing by the protected person) may apply for an order on the protected person's behalf.[133] In Western Australia, an application may be made by a guardian if the protected person is a person for whom a guardian has been appointed.[134] In the ACT, an application may be made on behalf of a person with a disability by the "Community Advocate".[135]

The Model Domestic Violence Laws Report provides for an application to be made by, in addition to the protected person and the police, "a person appointed by a primary applicant who is an adult" and "a person appointed by the court, if the court considers the primary applicant can not make the protection application."[136]

A concern regarding such a provision is that it may be used inappropriately and interfere with the rights of people with disabilities to form relationships. It may be difficult to establish whether the would-be protected person consents to the application, and whether it is in his/her best interests. It may also be that such a provision is unnecessary if the definition of domestic relationship is broadened to include people with disabilities in domestic situations, as this would oblige the police to seek an AVO on the person's behalf.

4.1 Should a third party other than a police officer be able to make a complaint for an AVO on behalf of another person?

4.2 If so, should the category of protected persons and applicants be defined? 
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5. Appeals to the District Court

Appeals to the District Court from AVO decisions made by magistrates are governed by sections 562G(1)(c), 562GA, 562GB and 562M of the Crimes Act and Part 5A of the Justices Act. An appeal to the District Court may be lodged by either the complainant or the defendant, but the provisions vary between the two.

Time for lodging appeals
Section 562G provides that the District Court has jurisdiction to hear a complaint for an AVO where the complaint has been dismissed by a Local Court or the Children's Court. An application for the District Court to hear the matter must be made within 28 days of the magistrate's decision.[137] 

The defendant's appeal rights are contained in Part 5A of the Justice Act 1902.[138] Like the complainant, the defendant has 28 days in which to lodge a complaint,[139] but unlike the complainant, the defendant may seek leave to appeal against the order up to three months after the magistrate's decision.[140] 

The Model Domestic Violence Laws Report provides an appeal period of one month following the original court's decision.[141] This applies to both complainants and defendants. Furthermore, the model does not provide a further period during which either or both parties may seek leave to appeal.

Scope of an appeal
An appeal can only be made by the complainant to the District Court when a complaint has been "dismissed" by a magistrate.[142] This means that the complainant cannot appeal to the District Court against a variation or revocation of an AVO ordered by a magistrate, nor against a magistrate's refusal to include conditions sought by the complainant in an AVO that is granted. Nor can the complainant appeal against a magistrate's refusal to grant an interim AVO, because at that point the complaint has not been "dismissed".

By contrast, a defendant can appeal against not only a final AVO, but also an interim AVO[143] and a variation of an AVO.[144]

The Model Domestic Violence Laws Report provides identical appeal processes for both parties. In particular, the model provides that appeals may be made by either party against the making of an order, the refusal to make an order, the extension, variation or revocation of an order or the refusal to extend, vary or revoke an order.[145]

It would appear desirable to provide equal rights to complainants and defendants in relation to appeals. As stated in the Report, "appeal rights must be identical in order to promote an appropriately just and even-handed appeal structure".[146]

Effect of appeal by defendant on status of AVO
Currently, the execution of an AVO is stayed (ie. suspended) whenever a defendant lodges an appeal to the District Court, provided the defendant enters into a bail undertaking or bail is dispensed with.[147] Bail conditions would clearly be preferable to an AVO to a defendant because, while a breach of an AVO is a criminal offence, attracting a maximum penalty on conviction of two years imprisonment or a $5,500 fine or both,[148] a breach of bail conditions is not a criminal offence.[149] 

The protection afforded by bail conditions is inferior to that afforded by an interim or final AVO. It would seem curious that this is the case when a defendant lodges an appeal, given that a magistrate has just found that an AVO is warranted.[150] Furthermore, there is no procedure for the protected person to be consulted as to the terms of the bail conditions. Although they would generally be in the same terms as the order made by the court, this is not guaranteed.

The Model Domestic Violence Laws Report provides an alternative method for determining the status of an order when an appeal is lodged by a defendant. Under clause 51(5) of the model, an appeal "does not of itself stay the operation of the order the subject of an appeal". The Working Party recognised that "bail conditions, which inevitably will vary considerably between cases, will not always provide an acceptable level of protection".[151] The model nevertheless provides that the defendant may apply to the original court to stay the operation of the order pending the appeal court's decision.[152] In such a case, the original court may only stay the operation of the order if satisfied that it is appropriate to do so, having regard to the need to protect the protected person and the welfare of any child who may be affected by the defendant's behaviour.[153] If the court does stay the operation of the order, the defendant may then be placed on bail conditions.[154]

5.1 Should uniform appeal rights be introduced in relation to the time for lodging and the scope of appeals? If so, should this be dealt with under Part 15A to avoid changes to the Justice Act impacting on the defendant's appeal rights?

5.2 Should a presumption be introduced against the staying of an order when the defendant lodges an appeal? 
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6. Stalking and intimidation

Stalking is defined as:

...the following of a person about or the watching or frequenting of the vicinity of or an approach to a person's place of residence, business or work or any place that a person frequents for the purpose of any social or leisure activity.[155]

Intimidation is defined as:

(a) conduct amounting to harassment or molestation; or
(b) the making of repeated telephone calls; or
(c) any conduct that causes a reasonable apprehension of injury to a person or to a person with whom he or she has a domestic relationship, or of violence or damage to any person or property.[156]

The offence of stalking/intimidation was introduced in NSW in 1993.[157] Section 562AB(1) of the Crimes Act 1900 provides that it is an offence to stalk or intimidate another person "with the intention of causing the other person to fear personal injury." The fear of personal injury can relate either to the victim or to any person with whom he/she has a domestic relationship.[158] There is no requirement that the victim actually feared personal injury, provided the offender knew that his/her conduct was likely to induce or create such a fear.[159]

Concerns have been raised regarding the limitations of section 562AB. The need to prove that the defendant intended the alleged victim to fear personal injury arguably does not reflect the reality of stalking. Stalkers do not always seek to arouse fear of personal injury; often the purpose of a stalking campaign is to maintain control over an ex-partner, inflict psychological damage or gain attention. Stalking may have a devastating effect on a person without intending to cause that person to fear personal injury.[160] 

Other Australian jurisdictions provide that the fear intended to be aroused by stalking is not limited to a fear of personal injury. For example, the Victorian legislation requires an "intention of causing physical or mental harm to the victim or of arousing apprehension or fear in the victim for his or her own safety or that of any other person".[161] In South Australia, the requisite intention is to "cause serious physical or mental harm to the other person or a third person" or to "cause serious apprehension or fear".[162]

An alternative provision can be found in the Non Fatal Offences Against the Person Report of September 1998. This recommends an offence to stalk a person with the intention of causing harm to that person or a third person, or causing that person or a third person to fear harm to any person.[163]

Extending the offence of stalking/intimidation beyond the intention to cause fear of personal injury does not involve the removal of the requirement to establish mens rea for an offence under section 562AB. Rather, it addresses the issue of the nature of the fear that is sought to be aroused by the defendant in the person who is being stalked or intimidated.

6.1 Should the nature of the fear sought to be aroused by acts of stalking or intimidation extend beyond the fear of personal injury?

6.2 If so, what should the fear sought to be aroused relate to (ie. [serious] physical or mental harm, or fear for a person's safety)? 
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7. Variations and revocations

Applications to vary or revoke an AVO are governed by section 562F of the Crimes Act 1900. An AVO cannot be varied or revoked unless notice of the application has been served on the other party.[164] 

An application to vary an AVO includes an application to extend the period for which the AVO is to remain in force.[165] Problems arise if an application is made to extend the length of the AVO but the defendant cannot be served with notice of the application before the AVO expires. Because of service requirements, the court cannot make an ex parte interim extension (variation) of the AVO, and if the defendant is served after the AVO expires, there is nothing to extend.

ACT legislation makes provision for applications to extend the duration of orders. Provided an application to extend the order is lodged no later than 21 days before the order expires, the court may extend the order on an interim basis, even if the defendant has yet to be served with notice of the application.[166] It may be desirable to introduce such a provision into Part 15A of the Crimes Act 1900.

Another problem with section 562F of the Crimes Act is that it does not require that the grounds for seeking a variation or revocation are set out in an application. This may lead to uncertainty as to the nature of the application and consume court time in dealing with applications for interim variations.

7.1 Should the court be empowered to make ex parte interim extensions of AVOs in certain circumstances?

7.2 Should the grounds for seeking a variation or revocation of an AVO be required to be set out in an application? 
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8. Court-initiated orders

Sections 562BE and 562BF of the Crimes Act[167] empower the court to make interim and final AVOs even without having a complaint for an AVO before it. Section 562BF(1) provides that, when a person stands before the court charged with a stalking/intimidation offence or a domestic violence offence, the court must make an interim AVO against the defendant for the protection of the alleged victim. If the defendant is convicted of such an offence, the court must grant a final AVO to protect the victim. In either case, the court need not make an AVO against the defendant "if it is satisfied that it is not required (for example, because an order has already been made against the person or the person for whose protection the order would be made opposes the making of the order)."[168]

The benefit of these sections is that they remove the onus from the victim or alleged victim in seeking protection to the court in providing protection.[169] They also recognise that, if a relevant offence is proven beyond a reasonable doubt, there is little to be gained from a hearing about whether an AVO should be made on the civil standard of proof. As stated in the Model Domestic Violence Laws Report, "[t]here will be occasions when it is more efficient and in no way inappropriate for the court to make an order of its own initiative when the defendant has been found guilty of an offence. This ensures the ongoing protection of victims without further proceedings".[170]

The NSW provisions however are limited to making fresh AVOs; they do not enable the court to vary or extend existing AVOs. For example, the defendant may be the subject of an AVO that is due to expire. The defendant may subsequently be convicted of a domestic violence offence and the protected person may seek to extend the period of the AVO. The protected person would then have to seek a variation of the AVO, either through the police (if the original AVO was police-initiated) or privately. It is arguable that in such circumstances, the court should be empowered to vary or extend an existing AVO. This provision is reflected in the Model, which states:

If a protection order or interim protection order already names the person as the defendant for the order, the court may extend or vary the order, if the court is satisfied it is appropriate to do so.[171]

The onus would then not be on the protected person to make further application to bring the matter back to court.

Another limitation of Part 15A is that section 562BE(1) currently only applies to convictions; those matters dismissed under section 556A of the Crimes Act[172] would not invoke the court's power to initiate an AVO. By contrast, the Model provides that a court may initiate an when a person "pleads guilty to, or is found guilty of" a relevant offence.[173] This extends the court's power to make final AVOs on a plea or finding of guilt, rather than only on conviction. Victims of relevant offences are thereby not disadvantaged by the application of section 556A.

In addition, a question has arisen as to whether sections 562BE and 562BF apply to the District Court. A "court" is defined for the purposes of Part 15A as including the District Court "exercising jurisdiction under section 562G."[174] Section 562G gives the District Court jurisdiction where a complaint has been dismissed by a Local Court or the Children's Court. However the District Court may convict a defendant of a relevant offence, such as malicious wounding, but not have power to initiate an AVO.[175] To avoid ambiguity, it may be necessary to clarify that the District Court also has jurisdiction under sections 562BE and 562BF.

Furthermore, consideration should be given to the issue of whether the current definition of a domestic violence offence is adequate, in light of the fact that it is this definition that triggers the court's power to initiate AVOs.[176] Currently, a domestic violence offence is defined as a personal violence offence that is committed against a person with whom the defendant has a domestic relationship.[177] A personal violence offence is defined to mean a range of offences against the person, including common assault, sexual assault and malicious wounding.[178] This does not include a breach of an AVO or malicious damage to the property of a person with whom the defendant has a domestic relationship. It may be desirable to include such offences in the definition of a domestic violence offence, particularly if an amendment is made to empower a court to vary AVOs on its own motion.[179]

8.1 Should the court's power to initiate AVOs extend to the variation and extension of existing AVOs?

8.2 Should the court's power to initiate final AVOs be activated on a plea or a finding of guilt, rather than only on conviction?

8.3 Should the District Court's power to initiate AVOs be clarified?

8.4 Should the definition of a domestic violence offence be broadened for the purpose of obliging a court to make or vary an AVO? 
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9. Telephone Interim Orders

Telephone Interim Orders (TIOs) are available under section 562H of the Crimes Act 1900.[180] Some concerns have been expressed about this section, particularly in relation to the grounds upon which a TIO may be sought, the terms of a TIO and the inability to extend a TIO.

The grounds upon which a TIO may be sought
Section 562H(2) provides that a police officer may apply for a TIO when:

(a) an incident occurs between the proposed protected person and the proposed defendant; and
(b) it is not practicable to make an immediate complaint for an interim AVO to a court because of the time or place at which the incident occurs; and
(c) the officer has good reason to believe that the protected person may suffer personal injury unless a TIO is made immediately.

The need for a police officer to form the belief that personal injury may be inflicted before an officer may seek a TIO may be seen as too restrictive. A person may be subject to an assault, such as a common assault or sexual assault, that does not involve actual injury but may nevertheless warrant immediate protection.[181] This requirement also does not sit well with section 562H(2A), which obliges the police to apply for a TIO where an officer suspects or believes that a domestic violence offence has recently been, is being, or is likely to be committed, or is imminent. A domestic violence offence is defined more broadly than personal injury, as it includes a range of offences including common assault and sexual assault.[182]

It may be desirable to extend the grounds upon which a TIO may be sought to include situations where a personal violence or domestic violence offence is feared. Another option is provided under the Model Domestic Violence Laws, whereby a police officer may apply for a telephone interim protection order when the officer believes it is "necessary to ensure the safety of a protected person or to prevent substantial damage to any property of a protected person."[183]

The terms of TIOs
The standard term of a TIO is that that defendant "is prohibited from causing any personal injury to, or from harassing, stalking, intimidating or molesting, the protected person."[184] Further conditions prohibiting or restricting approaches by the defendant to the protected person and/or access to any specified premises occupied by the protected person may be sought and made if the protected person is in imminent danger of personal injury.[185]

An authorised Justice therefore has little flexibility in the range of conditions that can be included in a TIO. For example, the protected person may wish to exclude the defendant from the premises when he/she is intoxicated but not for the duration of the TIO. On the other hand, it may be necessary to exclude the defendant from the protected person's work premises, a condition which cannot currently be included in a TIO. Under the Model Domestic Violence Laws, an authorised justice may include in a telephone interim protection order any conditions that may be made by a court.[186] Consideration should be given as to whether such a provision should be adopted in New South Wales.

Extension of TIOs
When a matter initiated by a TIO comes before a court, a magistrate may make a final AVO or adjourn the matter and make a fresh interim AVO. Confusion arises if the magistrate states that he/she is "continuing" the TIO. This is because section 562H(15)(b) of the Crimes Act provides that a TIO may not be renewed. It may be desirable to clarify in the legislation either that the magistrate has the power to continue a TIO, or that any continuation of an TIO by the court is deemed to be a fresh interim AVO.

9.1 Should the term "personal injury" in section 562H(2)(c) be replaced by the term "personal violence offence" (or "domestic violence offence")?

9.2 Should an authorised Justice have greater discretion in formulating the terms of a TIO?

9.3 Should the court be empowered to extend a TIO or should the status of a continuation of a TIO be clarified in the legislation? 
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10. Non publication orders

The issue of whether magistrates should be empowered to restrict the publication or reporting of AVO proceedings has been raised. There is a general principle that a court should be open to the public to ensure that its procedures are fair and just. However it is arguably inappropriate to report on certain AVO proceedings, particularly if children and family law issues are involved and in light of the fact that it is an offence under the Family Law Act to publish information which identifies a party concerned with family law proceedings.[187] Furthermore, media reports may place a party to proceedings in danger, for example, by disclosing that person's address.[188]

Section 562NA(1) of the Crimes Act provides that AVO proceedings involving the protection of a child under the age of 16 years "are to be heard in the absence of the public unless the court hearing the proceedings otherwise directs". However this section provides only for the closing of courts (rather than restricting the publication of reports on proceedings) and applies only to proceedings involving children.

Local Courts currently have no statutory power to make non publication orders in AVO proceedings. As a general principle, the power of any court (including a Local Court) to make a non-publication order exists only in so far as such an order is "necessary to secure the proper administration of justice."[189] 

The Model contained in the Model Domestic Violence Laws Report provides for restrictions on information about proceedings involving children.[190] Queensland and ACT legislation also provide restrictions on the publication of information relating to proceedings for domestic violence orders.[191] Unlike the Model, these provisions are not limited to proceedings involving children. In Queensland they apply to an aggrieved person, the respondent, a witness or a child,[192] while in the ACT they apply to a party to the proceedings, a person who is related to, or associated with a party to the proceedings, or a witness.[193] 

It should be noted that the Model and the legislation in Queensland and the ACT go further than providing a process whereby a magistrate can make a non publication order. The starting point under these provisions is that it is an offence to publish an account of proceedings that identifies (or, in Queensland, that is likely to identify) a person covered the provisions, although certain exceptions may apply.[194] The onus is therefore not on a party to the proceedings to seek a non publication order. 

Conviction of an offence of contravening such a provision attracts different penalties under the Model and the Queensland and ACT legislation: the maximum fines are $5,000,[195] 40 penalty units and 50[196] penalty units, respectively; the maximum terms of imprisonment are two years, 12 months and 6 months, respectively.

10.1 Should Part 15A of the Crimes Act provide restrictions on the publication of AVO proceedings?

10.2 If so, what should be the scope of the restrictions? Specifically,

(a) should they apply to children only or should they extend to persons covered by the Queensland and/or ACT legislation?
(b) should the provisions start from the position that certain information regarding proceedings cannot be published (with or without exceptions), should the onus be on a person seeking to restrict publication to satisfy the court that a non publication order would be appropriate, or should such orders be court-initiated or made by consent?
(c) what would be an appropriate penalty on conviction for an offence under such a provision? 
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11. Non disclosure of protected person's address

Clause 16(4) of the Model Domestic Violence Laws Report provides that the protected person's address should not be stated in an order unless the court is satisfied that the defendant knows the address or it is necessary to state the address "to achieve compliance with the order" and the protected person's safety would not be seriously threatened, or damage would not be likely to be caused to the protected person's property. The Domestic Violence Legislation Working Group stated that this is designed to ensure "that the address of those receiving protection is not routinely included in the order."[197]

Section 562D(1)(b) of the Crimes Act 1900 indicates that the court can make orders prohibiting or restricting access by the defendant to the protected person's residential premises or place of work, whether or not the location is specified. It does not include a presumption against the disclosure of the protected person's address or a process whereby the question of disclosure is considered, as in the model.

The objection often raised to the non disclosure of the protected person's address is that a defendant may unwittingly breach an AVO. It should be noted that a person can only be in breach of an AVO if an order is "knowingly" contravened.[198] Clearly if knowledge of the address cannot be established, any prosecution that hinges on such knowledge would fail.

11.1 Should a provision regarding non disclosure of a protected person's address be included in Part 15A of the Crimes Act?

11.2 Would such a provision make it more difficult to prosecute breaches of AVOs? 
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12. Presence of support person

Section 562NA(4) of the Crimes Act provides that children have a right to the presence of a supportive person while giving evidence in AVO proceedings. Under Queensland legislation, the protected person "is entitled to have a person with him or her throughout the proceedings to provide support and other assistance".[199] This provision is not limited in its application to children.

Similarly, the Model Domestic Violence Laws provides that both the protected person and the defendant "have the right to have one person each with him or her throughout the proceeding to give support or other help" even if the court is closed to the public.[200]

12.1 Should the right to the presence of a supportive person be extended under Part 15A to adult parties?

12.2 If so, should this apply only to ADVO matters, or to APVO matters also? 
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13. Objects of the legislation

It has been argued that Part 15A of the Crimes Act 1900 should include a preamble or a set of guiding principles to guide interpretation. Rosemary Hunter and Julie Stubbs argue:

The over-riding principle should be to protect those who experience domestic violence. A preamble ... should also specify the need for such legislation with reference to: the prevalence of domestic violence in all sections of the Australian community; the fact that the majority of domestic violence is perpetrated by men against women and children; and the need for perpetrators of violence to take responsibility for their actions and for stopping the violence.[201]

Object statements are included in other Australian legislation which deal with rights and protections. For example, the Sex Discrimination Act 1984 (Cth) includes among its objects the implementation of certain provisions of the Convention on the Elimination of All Forms of Discrimination Against Women, the elimination of discrimination, so far as is possible, and the promotion of the principle of equality of men and women.[202] More specifically, section 5(1) of the New Zealand Domestic Violence Act 1995 provides that the object of that legislation is to:

... reduce and prevent violence in domestic relationships by -

(a) Recognising that domestic violence, in all its forms, is unacceptable behaviour; and
(b) Ensuring that, where domestic violence occurs, there is effective legal protection for its victims.

Any court which, or any person who, exercises any power conferred by this Act must be guided in the exercise of that power by these objects.[203]

Introducing an objects statement into Part 15A however may be difficult if APVOs are to remain in this Part.

Consideration should also be given to whether including an objects statement necessitates the relocation of AVOs from the Crimes Act and the creation of separate legislation dealing specifically with Apprehended Violence matters.

13.1 Should an objects statement be included in Part 15A of the Crimes Act?

13.2 If so, what should be the content of this statement?

13.3 Should legislation governing AVOs be removed from the Crimes Act and exist in stand alone legislation? 
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14. Cessation of orders

Questions have arisen regarding the time at which certain AVOs cease to have effect. Section 562E(4) of the Crimes Act provides that an interim order "remains in force until it is revoked or it otherwise ceases to have effect." Section 562BB(5) states:

An interim order is confirmed by the making of an order under section s 562B [a final AVO] against the defendant (with or without variation). In that case, the interim order ceases to have effect when the order under section 562B is made (in the case of a defendant who is then present in court) or when the defendant is served under section 562J with a copy of the record of the order under section 562B (in any other case).

The combined effect of these provisions is that a protected person is not left unprotected if, for example, an interim AVO is served on the defendant and the defendant subsequently evades service of a final AVO. In such a case, the interim AVO would continue in force until the final AVO is served.

Uncertainty may arise however if an interim AVO is made and, at a subsequent mention, the interim AVO is not confirmed by a final AVO nor revoked by the court. This may occur, for instance, if the matter is adjourned for another mention without the court making any further order about the interim AVO continuing. Another problem may arise if an interim AVO is made and subsequently the matter is filed in court or a complaint is dismissed without the interim AVO being revoked.[204] Presumably the interim AVO would remain in force by virtue of section 562E(4). It may be desirable to consider the appropriateness of this provision and cure any ambiguity in the legislation.

14.1 Should Part 15A be amended to clarify when an interim AVO ceases to have effect in certain circumstances?

14.2 If so, what should be the status of an interim AVO when no further order is made on a subsequent court date? 
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15. Capacity of defendant

It has been argued that consideration should be given to the impact of AVOs on defendants who have intellectual disabilities. According to the NSW Law Reform Commission, AVOs can create difficulties when they are sought by neighbours against group home residents or when they are used in disputes between two co-residents.[205] A person with an intellectual disability may not have the capacity to understand and comply with the conditions of an AVO.

15.1 Is there a need to address the issue of people with an intellectual disability as defendants in AVO proceedings?

15.2 If so, should this issue be addressed within Part 15A or as part of a general review of the law relating to people with intellectual disabilities and the criminal justice system? 
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16. Service of a complaint and summons

The manner of serving an AVO complaint and summons is governed by section 63(1) of the Justices Act 1902, which provides that a summons: 

...shall be served by a member of the police force or other person upon the person to whom it is directed by delivering it to him personally or, if he cannot be met with, by leaving it with some person for him at his last or most usual place of abode.

Problems often arise in AVO proceedings when the defendant cannot be served with the complaint and summons; failure to serve effectively grinds such proceedings to a halt. It consumes much police and court time with service attempts and multiple adjournments. The only real alternative is for an authorised Justice to issue a warrant for the defendant's arrest, but this option is only available where the personal safety of the protected person would otherwise be put at risk.[206]

By contrast, notice of an application to vary or revoke an AVO may be served personally "or in such other manner as the court hearing the application directs".[207] Similarly, a copy of an order may be served "in such other manner as the court directs."[208]

Other Australian jurisdictions provide alternative methods for serving the initiating process in domestic violence proceedings.[209] Such a provision was also included in the Model Domestic Violence Laws Report[210] in recognition of the fact that "some defendants will go to extreme lengths to avoid service. In these circumstances it is not reasonable to deny an endangered person the protection he or she needs."[211]

Consideration should also be given to providing for the service of a complaint on the protected person, where that protected person is not the complainant. Such a provision is included in Victorian, Queensland and ACT legislation and in the Model Domestic Violence Laws.[212] This would avoid the problem of complainants being unaware of the existence of a complaint and/or the date on which they are to attend court.

16.1 Should the court have the power to order substituted service of an AVO complaint and summons?

16.2 Should the circumstances under which a warrant may be issued be extended?

16.3 Should provision be made for the service of the complaint on the protected person/s? 
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17. Enforcement of AVOs

Under section 562I(3) of the Crimes Act, the police may arrest without warrant a person believed on reasonable grounds to have breached an AVO. It has been argued that this section should be strengthened by including an obligation on the police to charge or summons the defendant or to make a written record of any reason why a breach is not followed up, when a breach is reported. 

It is argued that the need for such a provision is demonstrated by the BOCSAR evaluation, which indicated that the police did not respond to a significant number of breaches reported to them.[213] The reasons for this included claims that there was insufficient evidence of a breach, the breach claimed was too trivial or that official involvement would antagonise the defendant.[214] The low rate of enforcement undermines the effectiveness of the legislation and discourages protected persons from reporting breaches. The BOCSAR study found that 65.2% of AVO breaches were not reported to the police.[215] The reasons for not reporting breaches to the police included the fear that it would make matters worse, the belief that the police were not in a position to respond and a desire not to involve the authorities based on prior negative experiences.[216] The study recommended that reported breaches of AVOs should be properly investigated and enforced.[217]

17.1 Should the police have a greater duty to investigate breaches of AVOs?

17.2 If so, should this duty be incorporated in legislation or in police Policy and Standing Operating Procedures? 
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18. Miscellaneous matters

The following issues are raised as miscellaneous matters that may be included in the form of legislative amendment or administrative guidelines. Comments are sought as to whether these matters raise any concerns.

Forms
A variety of forms are necessary in relation to AVO matters, including complaints, interim AVO, final AVOs, applications to vary or revoke AVOs and AVOs as varied by the court. The features of these forms can vary substantially between courts, leading to confusion and inconsistency at times. 

Currently there are no regulations providing for AVO forms. It may be desirable to introduce regulations consisting of AVO forms to ensure consistency in this area.

National database of orders
The Model Domestic Violence Laws Report refers to the concept of a national database of domestic violence orders known as Crim Trac which can be accessed by prescribed authorities in each Australian jurisdiction.[218] According to the Domestic Violence Legislation Working Group:

... the concept of a national database and registration scheme represents an exciting opportunity to streamline and simplify the inter-jurisdictional registration of domestic violence orders. In this way domestic violence orders can attain immediate and true nationwide portability and provide needed protection to the victims of domestic violence, no matter where they live in Australia.[219]

The Working Group recognised that "Crim Trac is a new policy and may take some time to become an operational reality."[220] However, this policy may become operational in 2000.

Registration of New Zealand orders in New South Wales
Division 3 of Part 15A of the Crimes Act[221] provides for the registration of interstate restraint orders. An interstate restraint order is defined in section 562A(1) as "an order made by a court of another State or Territory that has been made to prevent a person from acting in a manner specified in section 562B."[222] New Zealand protection orders are not included in this definition.

The Standing Committee of Attorneys General agreed in 1997 that there should be provision for the registration of New Zealand orders in Australia. This is also supported by the Model Domestic Violence Laws Report released in April 1999.[223] Such a provision would seem appropriate, given the mobile nature of Australians and New Zealanders and the need and desire of those experiencing domestic violence to re-locate. 

To date, only South Australia and Victoria have recognised New Zealand protection orders as being registrable in their States.[224] Orders made in all Australian jurisdictions can be registered in New Zealand.[225] Representations have been made by New Zealand authorities to the Attorney General's Department, seeking the recognition of New Zealand orders in NSW. It seems that this amendment is long overdue.

It would also be necessary to change the terminology as "interstate restraint order" would no longer be suitable. The term "external protection order" is used in the Report.[226] 
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SUMMARY OF ISSUES

Part B

Options for distinguishing domestic violence from personal violence
1. Should domestic violence matters be distinguished from non domestic disputes under part 15A of the Crimes Act?
2. If so, how would this distinction be achieved?

Definition of "domestic relationship"
1. Should any or all of the following types of relationships be included in the definition of a domestic relationship for the purposes of accessing ADVOs?
· co-residents (including tenants and boarders) 

· carers/cared for relationships 

· relatives according to Aboriginal or other cultural tradition 

· stalking scenarios 

· non intimate personal relationships

2. Should any other categories of relationship be included in the definition of a domestic relationship?

Part C

1. Discretion to refuse to issue process
1.1 Should an authorised Justice have a discretion to refuse to issue process for an AVO complaint?
1.2 If so, should this discretion be limited to APVO matters?
1.3 If a discretion is introduced, should it be fettered and, if so, in what way? Should criteria for the exercise of the discretion be included in legislation or in Local Court policy?
1.4 Should the refusal to issue process be subject to review by another authorised Justice, the Registrar or a Magistrate?

2. Costs
2.1 Should the courts have additional powers to award costs in non domestic matters, for example, if the application is found to be unreasonable or inappropriate in all the circumstances?
2.2 Should section 562N be amended to state that it applies in ADVO matters despite anything contrary in the Justices Act?

3. Consent orders
3.1 Should Part 15A include a provision excluding evidence of a complaint in subsequent court proceedings where an AVO is made by consent and without admissions?

4. Applications by third parties
4.1 Should a third party other than a police officer be able to make a complaint for an AVO on behalf of another person?
4.2 If so, should the category of protected persons and applicants be defined?

5. Appeals to the District Court
5.1 Should uniform appeal rights be introduced in relation to the time for lodging and the scope of appeals? If so, should this be dealt with under Part 15A to avoid changes to the Justices Act impacting on the defendant's appeal rights?
5.2 Should a presumption be introduced against the staying of an order when the defendant lodges an appeal?

6. Stalking and intimidation
6.1 Should the nature of the fear sought to be aroused by acts of stalking or intimidation extend beyond the fear of personal injury?
6.2 If so, what should the fear sought to be aroused relate to (ie. [serious] physical or mental harm, or fear for a person's safety)?

7. Variations and revocations
7.1 Should the court be empowered to make ex parte interim extensions of AVOs in certain circumstances?
7.2 Should the grounds for seeking a variation or revocation of an AVO be required to be set out in an application?

8. Court-initiated orders
8.1 Should the court's power to initiate AVOs extend to the variation and extension of existing AVOs?
8.2 Should the court's power to initiate final AVOs be activated on a plea or a finding of guilt, rather than only on conviction?
8.3 Should the District Court's power to initiate AVOs be clarified?
8.4 Should the definition of a domestic violence offence be broadened for the purposes of obliging a court to make or vary an AVO?

9. Telephone Interim Orders
9.1 Should the term "personal injury" in section 562H(2)(c) be replaced by the term "personal violence offence" (or "domestic violence offence")?
9.2 Should an authorised Justice have greater discretion in formulating the terms of a TIO?
9.3 Should the court be empowered to extend a TIO or should the status of a continuation of a TIO be clarified in the legislation?

10. Non publication orders
10.1 Should Part 15A of the Crimes Act provide restrictions on the publication of AVO proceedings?
10.2 If so, what should be the scope of the restrictions? Specifically,

(a) should they apply to children only or should they extend to persons covered by Queensland and/or ACT legislation?
(b) should the provisions start from the position that certain information regarding proceedings cannot be published (with or without exceptions), should the onus be on a person seeking to restrict publication to satisfy the court that a non publication order would be appropriate, or should such orders be court-initiated or made by consent?
(c) what would be an appropriate penalty on conviction for an offence under such a provision?

11. Non disclosure of protected person's address
11.1 Should a provision regarding non disclosure of a protected person's address be included in Part 15A of the Crimes Act?
11.2 Would such a provision make it more difficult to prosecute breaches of AVOs?

12. Presence of support person
12.1 Should the right to the presence of a supportive person be extended under Part 15A to adult parties?
12.2 If so, should this apply only to ADVO matters, or to APVO matters also?

13. Objects of the legislation
13.1 Should an objects statement be included in Part 15A of the Crimes Act?
13.2 If so, what should be the content of this statement?
13.3 Should legislation governing AVOs be removed from the Crimes Act and exist in stand alone legislation?

14. Cessation of orders
14.1 Should Part 15A be amended to clarify when an interim AVO ceases to have effect in certain circumstances?
14.2 If so, what should be the status of an interim AVO when no further order is made on a subsequent court date?

15. Capacity of defendant
15.1 Is there a need to address the issue of people with an intellectual disability as defendants in AVO proceedings?
15.2 If so, should this issue be addressed within Part 15A or as part of a general review of the law relating to people with intellectual disabilities and the criminal justice system?

16. Service of a complaint and summons
16.1 Should the court have the power to order substituted service of an AVO complaint and summons?
16.2 Should the circumstances under which a warrant may be issued be extended?
16.3 Should provision be made for the service of the complaint on the protected person/s?

17. Enforcement of AVOs
17.1 Should the police have a greater duty to investigate breaches of AVOs?
17.2 If so, should this duty be incorporated in legislation or in police Policy and Standing Operating Procedures?

18. Miscellaneous matters
18.1 Forms
18.2 National database of orders
18.3 Registration of New Zealand orders in New South Wales 
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