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The Child Protection (Offenders Prohibition Orders) Act 2004 is due to commence on 1 July 2005. The Act enables a Local Court to make prohibition orders preventing convicted child sexual offenders (and other serious offenders against children) from engaging in certain conduct. The following article outlines the key provisions of the Act and the procedures involved in applying for and making these orders. 
The Act recognises the special risk that child sex offenders and other violent offenders against children may still pose after they are released back into the community, due to the recidivist nature of paedophile offending. By prohibiting high-risk offenders from specified conduct previously shown to be a precursor to offending, child protection prohibition orders aim to prevent further serious offences before they are committed. 

The Act operates to allow child protection prohibition orders (CPPOs) to be made against ‘registrable persons’. ‘Registrable persons’ are people who are on the child protection register established under the Child Protection (Offenders Registration) Act 2000. People are entered on the register under the Offenders Registration Act if they are convicted of an offence of child sexual assault, or a range of other serious offences where a child has been the victim (e.g. kidnapping or murder where the victim is a child).

The Key Provisions

Making the application

An application for a CPPO is not made as part of the sentencing process. Rather, police make the application to the Local Court as a separate procedure where they have evidence to indicate that the offender is behaving in a manner that poses a risk to the lives or sexual safety of children.

A Magistrate may make a CPPO against a person on the child protection register where the Magistrate is satisfied, on the balance of probabilities, that there is reasonable cause to believe that the person poses a risk to the sexual safety or life of one or more children (or children generally), and the making of such an order will reduce that risk.

Applications for CPPOs must be heard in the absence of the public (i.e. in a closed Court).

Considerations for the court when determining an application

When determining whether to make a CPPO, the court is to consider the following:

· the seriousness of each offence with respect to which the person is a registrable person,

· the period of time since those offences were committed,

· the age of the person when those offences were committed,

· the age of each victim of the offences when they were committed,

· the difference in age between the person and each such victim,

· the person’s present age,

· the seriousness of the person’s total criminal record,

· the effect of the order sought on the person in comparison with the level of the risk that a further registrable offence may be committed by the person,

· to the extent that they relate to the conduct sought to be prohibited, the circumstances of the person, including the person’s accommodation, employment needs and integration into the community,

· in the case of a young registrable person, the educational needs of the person,

· any other matters it thinks relevant.

Conduct that may be the subject of prohibition orders 

A CPPO is only prohibitory, i.e. a Magistrate may not make an order compelling a person to do certain things. While the scope of the conduct prohibited by an order is at the discretion of the Magistrate, the Act provides that an order may prohibit conduct of the following kind:

· associating with certain people or classes of people

· being in certain locations (or types of locations)

· engaging in certain types of behaviour

· being in certain employment (or employment of a certain kind)

Explanation of orders

The court is required to ensure that all reasonable steps are taken to explain to the registrable person their obligations under the order and the consequences which may follow if they fail to comply with the order.

Term of prohibition orders

A CPPO may be made for a period of up to 5 years (2 years in relation to juvenile respondents),
 with the possibility for Police to apply for an extension or variation of an order.

A person subject to a CPPO is required to (continue to) register under the Child Protection (Offenders Registration) Act 2000 for the period of the order or the period that they would otherwise be obliged to register under the provisions of the Offenders Registration Act, whichever is greater.

Additional provisions for juvenile registrable persons 

In relation to juvenile registrable persons, the following additional protections exist: 

· the Commander of the Child Protection and Sex Crimes Squad must approve the application for a CPPO,

· a Magistrate may only make an order if satisfied that all reasonable alternative means of managing the conduct of the juvenile have been considered,
 and

·  a CPPO against a juvenile is limited to a two-year period.

Breaching a prohibition order

A person who contravenes a CPPO “without reasonable excuse” is liable to a maximum penalty of two years imprisonment, with such an offence to be dealt with summarily.

Appeals and applications for variation or revocation of orders

A right of appeal lies to the District Court from any CPPO made by the Local Court. However, appeal is not the only means of reviewing the making and/or content of an order. Police may make applications for variation or revocation of an order to a local court at any time (and on any grounds considered sufficient). A person subject to an order may also make such an application, but only with the leave of the Court which (it is implicit in s 11(3) of the Act) may only be granted if the person's circumstances have changed since the order was made.

Contrary to the usual regime under the Crimes (Local Courts Appeal and Review) Act 2001, the lodging of an appeal against the order does not stay the order.
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