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�
A. Introduction





The Civil Liability Regulation 2003 (‘the Regulation’) prescribes the authority responsible for conducting a non-government school to be a “public or other authority” for the purposes of Part 5 of the Civil Liability Act 2002 (‘the Act’). 





The objectives of the Regulation are twofold:





To place non-government schools on an equal footing with government schools in relation to civil liability in tort. The Act provides that the financial constraints on a public authority, including a government school, are to be taken into account by the courts in determining the existence of a duty of care or a breach of that duty. Further, the general allocation of resources by the public authority cannot be challenged. The Regulation extends the benefit of these provisions to non-government schools.





To ensure that all schools are able to obtain appropriate and affordable insurance to cover their educational activities. If schools are unable to obtain such insurance, many of these activities may have to be curtailed, with the opportunities available to students being reduced as a result.





The Regulation was made under the general power to make regulations set out in section 4(2) of the Act, in conjunction with section 41. The latter section contemplates the making of regulations prescribing a person or body (or a class of persons or bodies) as a “public or other authority” in respect of some or all of their functions. This reflects the recognition that public functions are not only performed by public authorities such as local councils and government schools, but also by private organisations.





On 19 November 2002, in his Second Reading Speech on the Civil Liability Amendment (Personal Responsibility) Bill, the Treasurer, the Hon Michael Egan MLC, foreshadowed that non-government schools were one of a group of entities that might be prescribed by regulation as a “public or other authority”:





This regulation-making power recognises that some non-government organisations perform functions of a public character and that they should be treated in substantially the same way under negligence law. For example, in recent discussions with the Catholic Education Commission, the Catholic Commission for Employee Relations and the Association of Independent Schools, the Government was asked whether non-government schools could be prescribed for this purpose. The answer to that question is yes. Non-government schools are one of the group of entities that it is envisaged might be included in future Regulations.





The Regulation effects the envisaged inclusion of non-government schools within the regime of civil liability created by Part 5 of the Act. The Regulation was approved by the Executive Council on 19 February 2003 and published in the Government Gazette on 21 February 2003.


�
B. Why was the Regulation made before the Regulatory Impact Statement?





Section 5 of the Subordinate Legislation Act 1989 requires that, before a statutory rule is made, the responsible Minister must ensure that a Regulatory Impact Statement is prepared in connection with the substantive matters to be dealt with by the rule. However, section 6(1) permits this requirement to be dispensed with in certain exceptional circumstances. One of the exceptional circumstances is where the responsible Minister certifies in writing that in his or her opinion, in the special circumstances of the case, the public interest requires that the proposed statutory rule be made in advance of the Regulatory Impact Statement (section 6(1)(b)). Section 6(2) provides that, if a rule is made in the circumstances described in section 6(1), then the responsible Minister is to ensure the Regulatory Impact Statement is prepared within four months after the rule has been made.





On 13 February 2003, the Premier, the Hon Bob Carr MP, certified under section 6(1)(b) that the Regulation should be made without complying with section 5 of the Act. This decision was made on the basis of information supplied by the Attorney General, the Hon Bob Debus MP, and the Minister for Education and Training, the Hon John Watkins MP, to the effect that the Regulation was required urgently in order to assist non-government schools in negotiating the renewal of their insurance policies for the upcoming school term. Some non-government schools reported significant difficulties in identifying an insurer willing to insure them for 2003, and the Department of Education and Training advised that the prompt introduction of the planned Regulation would have the beneficial effect of encouraging insurers back into the education insurance market. Further details of the insurance issues faced by non-government schools are provided in Appendix 1.





The Civil Liability Regulation 2003 was gazetted as a matter of urgency on 21 February 2003, during the third week of the first term of the 2003 school year.





�
C. Part 5 of the Civil Liability Act 2002





Traditionally, the courts have been unwilling to make any allowance for the limited resources of the defendant when it comes to determining the appropriate standard of care to be exercised by a public authority in the performance of its public functions. Indeed, as Mason J acknowledged in Sutherland Shire Council v Heyman, it is generally no answer to a negligence claim for a defendant to argue that its failure to remove a risk was based upon “financial, economic, political or social factors”.� The Ipp Committee’s Review of the Law of Negligence: Final Report (September 2002) stated:





If, on the basis of the negligence calculus … it can be said that the defendant ought to have taken precautions to avoid the materialisation of the risk, it is no answer for the defendant to say that financial, economic, political or social considerations justified its decision not to do so.�





Thus, in determining the liability of public authorities the courts have not generally taken into account the financial and other burdens under which such a defendant operates.





The passage of the Civil Liability Amendment (Personal Responsibility) Act 2002 represents a direct legislative response to this situation. Among other things, this Act has inserted a new Part 5 into the Civil Liability Act 2002, which now governs the civil liability of “public or other authorities” in tort, including where damages are sought in an action for breach of contract or in any other action (section 40(2)).





Section 42 specifically addresses the scenario described above, in which a public authority is constrained in the exercise of its multiple public functions by financial, economic, political and social considerations. The section provides that the court, in determining whether or not a public authority owes a duty of care to the plaintiff, or has breached a duty of care to the plaintiff, must have regard to the following principles: 





That the functions required to be exercised by the authority are limited by the financial and other resources that are reasonably available to the authority for the purpose of exercising those functions (section 42(a));


That the general allocation of those resources is not open to challenge (section 42(b));


That the functions required to be exercised by the authority must be determined by reference to the broad range of its activities (section 42(c)); and 


That the authority may rely on evidence of its compliance with general procedures and applicable standards as evidence of the proper exercise of its functions (section 42(d)).





The effect of section 42 is to establish different legal rules to govern the liability of public authorities and private bodies. The former are now entitled to have the limited nature of their resources taken into account by the court in determining liability, and the overall allocation of those resources recognised as falling outside the court’s area of responsibility, while the latter remain subject to an unmodified standard of care. 





There are several reasons for reforming the civil liability of public authorities. First, the reforms are a recognition of the particular community functions performed by public authorities, and the conditions under which those functions are performed. By their nature, public authorities perform a wide range of functions for the benefit of the community, and the class of persons to whom they may potentially owe a duty of care is similarly wide. However, public authorities are constrained by funding decisions made by the Government and these decisions necessarily affect the nature and extent of the services that a public authority is able to provide to the community as a whole and to individuals. Secondly, as noted by the Treasurer in his Second Reading Speech on the Bill, public authorities provide services to the community not for commercial gain, but for the public good. Thirdly, the reforms recognise that it is not appropriate for the courts to inquire into the allocation of public resources and to adjudicate upon the reasonableness of decisions made in this area, because such an inquiry would tend to involve the courts in a political exercise.





�
D. Alternative options for achieving the policy objectives





Option One – Retention of the status quo





The first possible option for achieving the policy objectives stated in the Introduction was to retain the status quo. As discussed above in Section C, this would have had the effect of retaining different legal tests for liability in tort for government and non-government schools. Public schools would have been entitled to have the limited nature of their resources taken into account (in accordance with Part 5 of the Act), while the liability of private schools would have continued to be determined according to common law principles (as modified by other relevant provisions of the Act).





However, retaining the status quo would have failed to place non-government schools on an equal footing with government schools in relation to civil liability in tort, and given no recognition to the fact that non-government schools perform much the same public functions as government schools, and often do so under similar financial constraints.





Retaining the status quo would also have failed to ensure that non-government schools are able to obtain appropriate and affordable insurance to cover their educational activities. As mentioned above in Section B, representatives from the private school sector indicated to the Government that they had encountered significant problems negotiating insurance for the 2003 school year. This was the primary reason why the Regulation was made before this Regulatory Impact Statement. Further details of the insurance issues faced by non-government schools are provided in Appendix 1. Retaining the status quo would have done nothing to improve this situation, and would have left non-government schools in a worse position than government schools to negotiate insurance for the 2003 school year and beyond. 





Option One was therefore not adopted because it would have achieved neither of the two policy objectives stated in the Introduction.





Option Two – Separate provisions for non-government schools





A second possible option was to enact separate provisions addressing the specific circumstances of non-government schools. This approach had several features to recommend it, including the precision with which it could have targeted the issues faced by non-government schools and the fact that, unlike Option One, it could have dealt with the underlying problem of liability and risk exposure. However, this Option was ultimately rejected because it would have failed to place non-government schools on an equal footing with government schools.





The purpose of Part 5 of the Act is not to protect public authorities per se, but to establish a more favourable test for the liability in tort of persons or bodies which perform public functions - even if those persons or bodies are themselves private in nature. The option of enacting separate provisions for non-government schools could have reduced such schools’ exposure to civil liability, but it would necessarily have done so by establishing an additional set of legal rules, and not by creating a level playing field in relation to the public function of education.





As mentioned in the Introduction, section 41 of the Act provides for a range of private organisations to be prescribed by regulation as a “public or other authority”, in relation to some or all of their functions. Regulations provide a convenient and relatively flexible means of extending the application of Part 5, without the need to establish new legal rules for each type of organisation or function.


 


Option Three – Civil Liability Regulation 2003





This Option was adopted because it was deemed to be the most well-adapted method of achieving the two policy objectives of placing non-government schools on an equal footing with government schools in relation to civil liability in tort, and ensuring that non-government schools are able to obtain appropriate and affordable insurance to cover their educational activities.





In relation to the first policy objective, as mentioned previously, the Act recognises that some private organisations perform functions that are public in character, and section 41 provides for the application of Part 5 to be extended to such organisations by regulation. This approach was considered suitable for non-government schools, as foreshadowed by the Treasurer in his Second Reading Speech on the Bill. 





Non-government schools provide a range of benefits to the communities they serve, from the general function of educating and caring for local children, through to providing religious and cultural instruction, hosting community events, working with community organisations and co-ordinating other extra-curricular activities. Many of these public functions are performed on a not-for-profit basis and under financial restraints similar to those experienced in the government school sector.





In relation to the second policy objective, it was considered that prescribing non-government schools as a “public or other authority” for the purposes of Part 5 of the Act would be a suitable method of improving their position to negotiate appropriate and affordable public liability insurance cover, in line with government schools. As discussed above in Section C, Part 5 seeks to achieve this result by reframing the legal rules governing the liability of public authorities and, among other things, by requiring the courts to take into account the financial and other resources that are available to an authority in the exercise of its functions.





It is anticipated that the Civil Liability Regulation 2003 will help to address perceptions of liability and risk exposure associated with non-government schools, and therefore encourage insurers back into the education insurance market and exert downward pressure on premiums.





�
E. Consultation





The Attorney General’s Department consulted with the Department of Education, the Catholic Education Commission, NSW and the Association of Independent Schools of NSW, in the course of preparing the Regulation. Consideration was also given to submissions made on behalf of non-government schools to the Senate Economic References Committee’s 2002 Inquiry into the Impact of Public Liability and Professional Indemnity Insurance Cost Increases, as well as general data on the cost of public liability insurance.





In accordance with the Subordinate Legislation Act 1989, this Regulatory Impact Statement is being forwarded to the Department of Education, the Federation of Parents and Citizens’ Associations of NSW, and to a range of organisations within the private school sector, for their consideration. The Regulatory Impact Statement will also be placed on the website of the Attorney General’s Department:





www.lawlink.nsw.gov.au





The Department welcomes submissions concerning the Civil Liability Regulation 2003 from any interested persons. These can be made to:





	Ms Vyvyan Nguyen





	Attorney General’s Department





	GPO Box 6





	SYDNEY   NSW   2001





Or by email to:





	vyvyan_nguyen@agd.nsw.gov.au 





The closing date for submissions is 30 June 2003.





�
Appendix 1. Insurance issues faced by non-government schools





The premiums paid by non-government schools for public liability insurance have increased markedly in the last few years. In its submission to the Senate Economic References Committee’s 2002 Inquiry into the Impact of Public Liability and Professional Indemnity Insurance Cost Increases, the National Council of Independent Schools’ Association (‘the NCISA’) reported that:





There is considerable evidence that the cost of public liability insurance for independent schools is rising. Independent schools report an increase in their premiums of between 30 and 75 per cent from the previous year, with some facing an increase of 100 per cent. Increases of between 250 and 350 per cent have also been reported.�





This trend has been observable over the past 5 to 6 years, but has become more acute in the last 3 years. In New South Wales, the Catholic Education Commission has reported a serious increase in the cost of its insurance premiums. The following figures were provided by the Catholic Education Commission, based on premium prices charged by Catholic Church Insurance. Catholic Church Insurance provides insurance to most, but not all, Catholic schools:





1 July 1998 to 30 June 1999 - 15% increase in premiums 


1 July 1999 to 30 June 2000 - 12% increase in premiums 


1 July 2000 to 30 June 2001 - 30% increase in premiums 


1 July 2001 to 30 June 2002 - 30% increase in premiums 


1 July 2002 to 30 June 2003 - 80% increase in premiums





These increases have had a cumulative effect, so that the overall premium increase in the five year period to 30 June 2003 was 292%.





The escalation of public liability premiums appears to have exerted a uniform and negative effect on service provision in non-government schools. Many schools have been forced to limit the activities they offer to students. Subjects such as woodwork, physical education and science, as well as extra-curricular activities such as school camps, school excursions and adventurous activities have been affected.� There has also been evidence of increases in the fees charged to parents.





Of increasing alarm has been the fact that, in addition to being forced to modify their curricula and internal budgetary allocations, many non-government schools have experienced difficulty in negotiating public liability insurance cover and some have reportedly been unable to afford insurance at all. This appears to have been largely attributable to the perception of liability and risk exposure associated with the functions performed by schools generally, which are seen by underwriters as a high risk category of client.�


� (1985) 157 CLR 424, 469.


� Ipp Committee, Review of the Law of Negligence: Final Report (September 2002), p. 154.


� NCISA, Submission to the Senate Economic References Committee’s Inquiry into the Impact of Public Liability and Professional Indemnity Insurance Cost Increases, p. 1.


� As above, p. 5.


� As above, p. 6.





























Regulatory Impact Statement: Civil Liability Regulation 2003








� PAGE �8�











