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Attachment: Proposed Criminal Procedure Regulation 2005
1.
WHY IS THE REGULATION BEING REVIEWED?

The Criminal Procedure Regulation 2000 (“the existing Regulation”) contains provisions relating to the following matters:

(a) prescribing offences for which the District Court does not have jurisdiction,

(b) prescribing procedural matters relating to the listing of criminal proceedings for hearing,

(c) prescribing procedural matters relating to the summary disposal of indictable offences,

(d) requiring notice of an accused person’s intention to adduce evidence of substantial impairment at his or her trial to be given to the DPP at least 35 days before the date on which the trial is listed to commence,

(e) declaring a circle sentencing program to be an intervention program for the purposes of Part 4 of Chapter 7 of the Criminal Procedure Act 1986,

(f) other procedural matters.

The Subordinate Legislation Act 1989 provides for Regulations to have a limited life.  In most cases, Regulations are automatically repealed five years after they are made.  When a Regulation is due for repeal, the responsible agency must review the Regulation, its social and economic impacts, and the need for the Regulation, and decide whether the Regulation should be remade.  The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.

The existing Criminal Procedure Regulation 2000 is due for repeal on 1 September 2005 under section 10(2) of the Subordinate Legislation Act 1989.  This RIS proposes to remake the current provisions, without any changes in substance.  In addition to remaking the current provisions, the RIS proposes to transfer existing provisions that relate to the imposition of court fees in criminal proceedings to the new Criminal Procedure Regulation, as well as declaring a community conferencing program to be an intervention program for the purposes of Part 4 of Chapter 7 of the Criminal Procedure Act 1986.

The Criminal Procedure Act 1986 contains Regulation making powers in sections 3 (1), 4 (the general regulation-making power), 44 (1), 46 (2), 121 (1), 151 (1), 187 (5), 218 (2), 265 (1) (b), 266 (2) (a) and (b), 279 (5) (b), 284 (2), 336 and 337 and Part 4 of Chapter 7 of that Act.  The Civil Procedure Act 2005 contains a consequential amendment inserting section 4A into the Criminal Procedure Act 1986 creating a Regulation making power with respect to fees in criminal proceedings.  This new provision will commence at the time of remaking the Regulation.

2.
APPROACH TAKEN IN THIS REGULATORY IMPACT STATEMENT

This RIS will focus primarily upon those provisions of the existing Regulation that relate to the circle sentencing intervention program. The remaining provisions of the existing Regulation have been identified by the Parliamentary Counsel as comprising matters set out in Schedule 3 of the Subordinate Legislation Act 1989 (i.e.- otherwise not requiring a RIS).  

This RIS will also discuss the incorporation of provisions relating to the manner in which court fees are to be paid (currently found in the Supreme Court Regulation 2000, the District Court Regulation 2000 and the Local Court (Transitional Fees) Regulation 2003).  

It will also deal with the following new matter: declaring a community conferencing program to be an intervention program for the purposes of Part 4 of Chapter 7 of the Criminal Procedure Act 1986.

The RIS first provides a brief overview of the Criminal Procedure Act 1986 and the background to the existing Regulation. The RIS then considers the objectives of the provisions of the Criminal Procedure Regulation 2005 (“the proposed Regulation”) (with specific emphasis upon those which relate to the circle sentencing intervention program, the community conferencing intervention program and court fees), the alternative options for achieving these objectives, and an assessment of the costs and benefits of the proposed options.

These options are allowing the Regulation to lapse, addressing the matters through the Act rather than in the Regulation, or remaking the existing Regulation with or without any changes.

Submissions about the Criminal Procedure Regulation 2005 can be made to:

Mr Laurie Glanfield

Director General

Attorney General’s Department

GPO Box 6

SYDNEY  NSW  2001

or by email to Sophia_Beckett@agd.nsw.gov.au

by 20 July 2005. 

3.
OVERVIEW OF THE Criminal Procedure Act 1986
Among other things, the Criminal Procedure Act 1986 makes provision for: 

· the procedure concerning committal and summary proceedings before the Local Court,
· the procedure concerning criminal proceedings before the Supreme Court and the District Court,
· the giving of certain indemnities and undertakings,

· evidentiary matters, and
· intervention programs.  

3.1
Intervention programs

Chapter 7, Part 4 of the Act provides for the recognition and operation of certain programs for dealing with accused persons and offenders, known as intervention programs. An accused person or offender may be referred for participation in an intervention program at several points in criminal proceedings against the person, as follows: 

(a)  a court that grants bail to a person may impose a condition of bail under section 36A of the Bail Act 1978 that the person enter into an agreement to subject himself or herself to an assessment of the person’s capacity and prospects for participation in an intervention program or other program for treatment or rehabilitation, or that the person enter into an agreement to participate in an intervention program (and to comply with any plan arising out of the program) or other program for treatment or rehabilitation,

(b)  a court may adjourn criminal proceedings against a person before any finding as to guilt is made and grant bail to the person for the purpose of assessing the person’s capacity and prospects for participation in an intervention program or to allow the person to participate in an intervention program (and to comply with any plan arising out of the program) under this Act,

(c)  a court that finds a person guilty of an offence may make an order requiring the person to participate in an intervention program (and to comply with any plan arising out of the program) under section 10 of the Crimes (Sentencing Procedure) Act 1999,

(d)  participation in an intervention program (and compliance with any plan arising out of the program) may be made a condition of a good behaviour bond under section 9 or 10 of the Crimes (Sentencing Procedure) Act 1999, or of a suspended sentence under section 12 of that Act,

(e)  sentencing of an offender may be deferred for the purpose of assessing an offender for participation in an intervention program, or for allowing an offender to participate in an intervention program (and to comply with any plan arising out of the program) under section 11 of the Crimes (Sentencing Procedure) Act 1999.

The objects of Chapter 7, Part 4, are set out in section 345 as follows:

(a)  to provide a framework for the recognition and operation of programs of certain alternative measures for dealing with persons who have committed an offence or are alleged to have committed an offence, and
(b)  to ensure that such programs apply fairly to all persons who are eligible to participate in them, and that such programs are properly managed and administered, and

(c) to reduce the likelihood of future offending behaviour by facilitating participation in such programs.

Section 345(2) also provides that:

In enacting this Part, Parliament recognises that: 
(a)  the rights of victims should be protected and maintained in accordance with the Charter of Victims Rights set out in the Victims Rights Act 1996, and

(b)  the successful rehabilitation of offenders contributes to the maintenance of a safe, peaceful and just society.

In addition to the general regulation power in section 4 of the Act, section 347 provides for the declaration and regulation of intervention programs for the purposes of the Act.

3.2
Court Fees

The Civil Procedure Act 2005 is due to commence mid year.  The Civil Procedure Act 2005 makes consequential amendment to the Criminal Procedure Act 1986 to insert section 4A relating to court fees in criminal proceedings.  The proposal to include matters relating to court fees in the Criminal Procedure Regulation 2005 is done in anticipation of the commencement of the Civil Procedure Act 2005 and the consequential amendment introducing the following section to the Criminal Procedure Act 1986:

Section 4A Fees

(1) The regulations may make provision for or with respect to the following matters:

(a) the fees payable to a court in relation to the conduct of criminal proceedings in the court, including fees for the following:

(i) the filing or registration of any of any document in the court,

(ii) the sealing or other authentication of any document that has been filed in the court,

(iii) the issue of any document out of the court,

(b) the fees payable in relation to the functions exercised by the Sheriff in relation to criminal proceedings,

(c) the fees payable for administrative services provided by a registrar or other officer of the court, whether in connection with the administration of this Act or otherwise,

(d) the waiver, postponement and remittal of fees.

(2) Fees of the kind referred to in subsection (1) (a) or (b) are not payable by the Crown, or by any person acting on behalf of the Crown, with respect to any criminal proceedings prosecuted by:

(a) the Crown,

(b) any Minister of the Crown

(c) any person or body prescribed by the regulations or belonging to a class of persons or bodies so prescribed.

(3) Subsection (2) does not prevent the recovery by the Crown or any such person or body of any fees that would, had they been paid by the Crown or any such person or body, have been so recoverable.

(4) Unpaid fees may be recovered by the person to whom they are payable, as a debt, in any court of competent jurisdiction.

(5) In this section, criminal proceedings means proceedings for an offence (whether summary or indictable), and includes the following:

(a) committal proceedings,

(b) proceedings relating to bail,

(c) proceedings relating to sentence,

(d) proceedings on an appeal against conviction or sentence.

4.    BACKGROUND TO THE EXISTING REGULATION

The existing Regulation comprises the Criminal Procedure Regulation 2000 published in Gazette No 103 of 11.8.2000, p 7512 and amended as follows: 

· Crimes Legislation Amendment (Penalty Notice Offences) Act 2002 No 46 . Assented to 4.7.2002. Date of commencement of Sch 3, 1.9.2002, sec 2 (1) and GG No 135 of 30.8.2002, p 6537. 
· Criminal Procedure Amendment (Circle Sentencing Intervention Program) Regulation 2003 (GG No 49 of 21.2.2003, p 2209) 
· Criminal Procedure Amendment (Brief of Evidence) Regulation 2003 (GG No 104 of 27.6.2003, p 6048) 
· Criminal Procedure Amendment (Penalty Notices) Regulation 2003 (GG No 132 of 29.8.2003, p 8345) 
· Criminal Procedure Amendment (Public Officers) Regulation 2004 (GG No 75 of 23.4.2004, p 2142)
·  Criminal Procedure Amendment (Penalty Notices) Regulation 2004 (GG No 138 of 27.8.2004, p 6738)
4.1 Intervention programs

Intervention programs were introduced into the Criminal Procedure Act 1986 by the Crimes Legislation Amendment (Criminal Justice Interventions) Act 2002.
 Subsequently, the Criminal Procedure Amendment (Circle Sentencing Intervention Program) Regulation 2003 amended the existing Regulation to declare a circle sentencing program to be an intervention program for the purposes of the Act, and to regulate entry into, and the conduct of, the program.  

4.2 Court Fees

Court fees in the Supreme Court, District and Local Courts are currently set by the Supreme Court Regulation 2000, the District Court Regulation 2000 and the Local Court (Transitional Fees) Regulation 2003.  These regulations are due to expire in September this year.  These Regulations will not be remade and it is proposed to transfer provisions relating to civil court fees to the Civil Procedure Regulation 2005 and provisions relating to criminal court fees to the Criminal Procedure Regulation 2005.

The Civil Procedure Act 2005 is due to commence mid year.  The object of this Act is to consolidate as much as possible of the law relating to civil procedure, particularly insofar as it affects proceedings in the Supreme Court, the District Court and the Local Courts.  Section 18 of the Civil Procedure Act 2005 enables the Governor to make regulations with respect to the various fees payable in connection with civil proceedings and administrative services.  The Civil Procedure Regulation 2005 has been drafted to consolidate provisions with respect to fees payable in connection with civil proceedings in the Supreme Court, the District Court, the Local Court and for fees payable in connection with functions exercised by the Sheriff.

Schedule 5 of the Civil Procedure Act 2005 contains consequential amendments to a number of other Acts.  The Criminal Procedure Act 1986 is amended at clause 5.11 to insert section 4A.  This section introduces Regulation making powers with respect to court fees in criminal proceedings.  This section will commence prior to the commencement of the Criminal Procedure Regulation 2005.

5.
OBJECTIVES OF THE PROPOSED REGULATION 

An objective of the proposed Regulation is to remake, without any changes in substance, the provisions of the existing Regulation, relating to the following matters:

(a) prescribing offences for which the District Court does not have jurisdiction,

(b) prescribing procedural matters relating to the listing of criminal proceedings for hearing,

(c) prescribing procedural matters relating to the summary disposal of indictable offences,

(d) requiring notice of an accused person’s intention to adduce evidence of substantial impairment at his or her trial to be given to the DPP at least 35 days before the date on which the trial is listed to commence,

(e) declaring a circle sentencing program to be an intervention program for the purposes of Part 4 of Chapter 7 of the Criminal Procedure Act 1986,

(f) prescribing the fees payable in relation to criminal proceedings in the Supreme Court, in the District Court, in the Local Courts, and by the Sheriff, and

(g) other procedural matters.

Another objective of the proposed Regulation is to declare the community conferencing program to be an intervention program for the purposes of Part 4 of Chapter 7 of the Criminal Procedure Act 1986.
As canvassed earlier, this RIS will focus primarily upon those provisions of the proposed Regulation that relate to the circle sentencing intervention program, the community conferencing intervention program and court fees as the remaining provisions of the existing Regulation have been identified by the Parliamentary Counsel as comprising matters set out in Schedule 3 of the Subordinate Legislation Act 1989 (i.e.- otherwise not requiring a RIS).     

5.1
Circle sentencing intervention program

A circle sentencing intervention program enables certain Aboriginal offenders who have pleaded guilty to, or been found guilty of, certain offences before Local Courts to participate in groups that are constituted to consider appropriate punishments and treatment and rehabilitation plans for the offenders. Other participants in a circle sentencing group include the presiding Magistrate in the Local Court proceedings, the offender’s legal representatives, the prosecutor, victims and appropriate members of the Aboriginal community to which the offender belongs.

The objectives of the circle sentencing intervention program, as set out in the existing Regulation are:

(a) to include members of Aboriginal communities in the sentencing process,

(b) to increase the confidence of Aboriginal communities in the sentencing process,

(c) to reduce barriers between Aboriginal communities and the courts,

(d) to provide more appropriate sentencing options for Aboriginal offenders,

(e) to provide effective support to victims of offences by Aboriginal offenders,

(f) to provide for the greater participation of Aboriginal offenders and their victims in the sentencing process,

(g) to increase the awareness of Aboriginal offenders of the consequences of their offences on their victims and the Aboriginal communities to which they belong,

(h) to reduce recidivism in Aboriginal communities.
These objectives are in line with those in relation to intervention programs generally, as set out in section 345 of the Act, namely:

(a)  to provide a framework for the recognition and operation of programs of certain alternative measures for dealing with persons who have committed an offence or are alleged to have committed an offence, and
(b) to ensure that such programs apply fairly to all persons who are eligible to participate in them, and that such programs are properly managed and administered, and

(c) to reduce the likelihood of future offending behaviour by facilitating participation in such programs.

whilst recognising that the rights of victims should be protected and maintained in accordance with the Charter of Victims Rights and that the successful rehabilitation of offenders contributes to the maintenance of a safe, peaceful and just society (as espoused in section 345(2) of the Act).

5.2 Community conferencing intervention program

The proposed community conferencing intervention program will enable certain young adult offenders (aged between 18 and 24), who have pleaded guilty to, or been found guilty of, certain offences before Local Courts to participate in a community conference. A community conference is a decision-making forum that brings together the offender, victim and other relevant people to discuss the harm caused by the offence and to negotiate an intervention plan for the offender.  An intervention plan may include the making of an apology or reparation to the victim, participation by the offender in relevant programs (eg. drug and alcohol rehabilitation program), and measures aimed at helping the offender to overcome his/her offending behaviour and reintegrate into the community.

The objectives of the community conferencing intervention program,  as set out in the proposed Regulation are:

(a) to provide for greater participation in the justice process of offenders, victims and their families;

(b) 
to increase offenders’ awareness of the consequences of their offences for their victims and the community;

(c)
to promote the reintegration of offenders into the community;

(d)
to increase the satisfaction of victims with the justice process;

(e) 
to increase the confidence of the community in the justice process; and

(f)
to provide a participating court with an additional sentencing option.

These objectives are in line with those in relation to intervention programs generally, as set out in section 345 of the Act, namely:

(a)  to provide a framework for the recognition and operation of programs of certain alternative measures for dealing with persons who have committed an offence or are alleged to have committed an offence, and
(b) to ensure that such programs apply fairly to all persons who are eligible to participate in them, and that such programs are properly managed and administered, and

(c) to reduce the likelihood of future offending behaviour by facilitating participation in such programs.

whilst recognising that the rights of victims should be protected and maintained in accordance with the Charter of Victims Rights and that the successful rehabilitation of offenders contributes to the maintenance of a safe, peaceful and just society (as espoused in section 345(2) of the Act).

5.3 Court Fees

The Regulation has the objective of prescribing court fees relating to criminal proceedings.  The new provisions relate to the following matters:

· To prescribe the amount and manner in which fees are payable in connection with criminal proceedings in the Supreme Court, the District Court or a Local Court or in connection with functions exercised by the Sheriff;

· To set out the circumstances in which the fees are to be waived, postponed or remitted; 

· To deal with related matters.
The State is committed to providing the best possible criminal justice system to all members of the community.
The criminal courts provide a public benefit to the community.  Criminal courts are essential to maintaining law and order within New South Wales.  Courts facilitate the criminal prosecutions according to principles of procedural fairness and natural justice.  The imposition of appropriate penalties promotes protection to the community and victims of crime.   Penalties imposed by courts act are as a deterrent against the commission of further crimes and promotes the rehabilitation of offenders. 

The criminal justice system provides primarily public benefits and costs administering criminal costs are primarily borne by taxpayers.  The Crown commences the vast majority of criminal prosecutions in New South Wales.  Generally, the Crown is not required to pay court fees under existing Regulations.  This is because the imposition of fees on government and related agencies would be an administrative cost to the courts, but would not lead to any increase in revenue to government.  The imposition of such fees is simply a transfer of public funds from one government agency to another.  The proposed Regulation will continue this arrangement.    

The State recognises that the imposition of court fees should not restrict the capacity of an accused person to participate in the proceedings.  Accused persons are often legally aided or of limited financial means.  The imposition of court fees on accused persons during the course of proceedings has the potential to affect accessibility of justice.  In Khalifeh v District Court Judge Job and Anor (Nos CA 40170/94) the Court of Appeal indicated that the inability of an accused person to pay fees to access a transcript of lengthy trial proceedings could result in a denial of procedural fairness.

The principle of limiting court costs to accused persons in reflected in section 307 of the Criminal Procedure Act 1986.  This section restricts fees payable by accused persons other than accused persons proceedings where a penalty notice issued.  Section 307 of the Criminal Procedure Act 1986 provides that the following fees are not payable by an accused person:

a) any fee for the issue of any process on behalf of the accused person, or

b) any fee for the recording of any appearance or plea made by the accused person.

As a consequence no fees for the issue of process such a subpoenas are payable by accused persons in criminal proceedings.

The principles that guide the Attorney General’s Department when setting criminal court and Sheriff fees are as follows:
· Fees should be simple to administer;

· Fees should bear some relationship to the service provided;

· Fees should be imposed on a consistent basis between jurisdictions; and 

· Fees should be able to be waived, postponed or reduced where they would cause hardship or affect the capacity of accused persons to access justice.  

Within this approach, it can be argued that some court users should be able to contribute to the cost of the criminal court system.  The Criminal Procedure Act 1986 allows for prosecutions to be commenced by any person.  It is open for Local Councils, Commonwealth Departments or private individuals to commence prosecutions.  It is appropriate that the opportunity be available for prosecuting bodies using the criminal justice system to be required to contribute for towards the cost of initiating prosecutions in a court. 

In respect to the supply of transcripts and copies of documents it is appropriate that persons having the capacity to pay for such services be required to do so.  Similarly, in relation to fees for appeals and review applications the court should have the opportunity of requiring persons with adequate financial means to pay court fees associated with initiating an appeal or review process.  The imposition of these fees is qualified by the discretion to waive, postpone or remit these fees where they may cause financial hardship.  As a matter of practice, fees for the provision of a transcript of proceedings is not charged if a person is legally aided.  The proposal to allow the Attorney General to publish guidelines on the exercise of discretion will promote greater consistency in the application of waiver, postponement and remittal protocols.

Court fees and Sheriff’s fees are increased annually from 1 July in line with projected movements in the consumer price index (CPI).  If, at the end of the financial year, the projected CPI increase is different from the actual CPI increase for that year, an adjustment will be made when fees are increased in the next financial year.  This approach allows courts and the Sheriff’s office to better align the increase in their revenue with the increase in their administration costs over a financial year. 

The proposed Regulation includes a fee increase of 3.75% for 2005/6.  This represents the 3% projected CPI increase for 2005/6 and an adjustment of 0.75% for 2004/2005.  (The projected CPI increase for 2004/5 was 0.75% less than the actual CPI increase for that period.)
The proposed Regulation does not propose a further general increase to court fees.
6.
OPTIONS TO ACHIEVE OBJECTIVES

This RIS examines four options for the remaking of the existing Regulation:

(a)
Do nothing. This would mean that no new Regulation is made when the existing Regulation is repealed;

(b)
Address the matters through the Act rather than in the Regulation;

(c)
Remake the existing Regulation without change; and

(d)
Remake the existing Regulation with changes. 

6.1
Option 1: Do Nothing

As noted, the majority of the provisions in the existing Regulation (with the exception of those pertaining to circle sentencing) have been identified by Parliamentary Counsel as comprising matters set out in Schedule 3 of the Subordinate Legislation Act 1989 (i.e- otherwise not requiring a RIS). They are matters of a machinery nature that are substantially uniform with legislation in other jurisdictions. They are also matters that are not likely to impose any appreciable burden, cost or disadvantage on any sector of the public.  

Costs

Allowing the automatic repeal of the existing Regulation would frustrate the purposes of the Act and render many of its provisions ineffective. 

Benefits

There do not appear to be any readily identifiable benefits of allowing the existing Regulation to lapse and to lose many provisions that, although machinery in nature, provide for the efficient functioning of the criminal justice system in NSW.  

Conclusion

It is proposed that this option not be adopted. 

6.2
Option 2: Address the matters through the Act rather than in the Regulation

Costs

Addressing the matters through the Act rather than in the Regulation would most likely result in additional costs being incurred when future amendments to the Act take place, in terms of Parliamentary sitting time, and the significantly higher administrative costs associated with an amendment to an Act compared with an amendment to a regulation. Furthermore, it is arguable that the nature of the existing provisions are far more effective in their current regulatory form than they would be in the form of an Act, which may have the effect of unnecessarily obfuscating their operation and purpose.   

Benefits

A possible benefit of this option may be a reduction in the amount of subordinate legislation and a greater scope for Parliament to scrutinise provisions of principal legislation. However, this latter benefit is likely to be offset by the operation of Parliamentary Committees designed to examine and report on subordinate legislation and the ability of Parliament to disallow particular regulations.

Conclusion

As the identified costs of this option appear to far outweigh any possible benefits, it is proposed that this option not be adopted.

6.3  Approach taken in relation to options 3 and 4

Unlike the previous options, which relate to the status of the existing Regulation in its entirety, the examination of the following two options involves looking at those provisions of the existing Regulation which have not been identified by Parliamentary Counsel as comprising matters set out in Schedule 3 of the Subordinate Legislation Act 1989 (i.e- otherwise not requiring a RIS). Expressed another way, it involves an examination of the provisions in the existing Regulation that necessitate this RIS; namely, the provisions relating to the circle sentencing intervention program, and whether these provisions should be remade with or without amendment. It also involves an examination of the new provisions relating to court fees and the community conferencing intervention program.

6.4
Option 3: Remake the existing Regulation without change

Costs

Circle Sentencing

As the circle sentencing program is still in its relative infancy in NSW, there do not appear to be any identified costs associated with remaking the existing Regulation without change. Any costs associated with the program itself, such as administrative costs and the current limited application of the program, do not touch upon the provisions of the existing Regulation, but rather, are operational issues which may be addressed outside the legislative framework.  

Community Conferencing

The community conferencing intervention program is a new program which seeks to provide greater participation in the justice process of offenders, victims and their families. If the existing Regulation is remade without change, there will be no regulatory framework for this new pilot program and it will not be able to proceed.

Court Fees

Current criminal fees are provided under the Supreme Court, District Court and Local Court (Transitional Fees) Regulations.  These are due to expire on 1 September 2005.  If the Criminal Procedure Regulation is made without change then court fees in criminal proceedings may result in a reduction in the collection of revenue unless these existing Regulations are remade.

The continuation of provisions prescribing fees under three similar yet slightly different Regulations is cumbersome and potentially confusing to clients given that all civil fees will be transferred under the Civil Procedure Regulation 2005.  The provisions relating to the imposition of fees and the provision relating to waiver, postponement and remittal of fees varies slightly between each jurisdiction.

Benefits

Circle Sentencing

A review into the operation of the circle sentencing pilot program in Nowra by the Judicial Commission of NSW and the NSW Aboriginal Justice Advisory Council (AJAC)
 found that there were a number of positive outcomes in the program’s first 12 months, including a reduction in the barriers that exist between the courts and Aboriginal people, a reduction in recidivism, support for victims which promotes healing and reconciliation, and a high level of satisfaction with the program experienced by all participants.  Remaking the existing Regulation without change would allow the program to continue achieving its goals to date. It would also allow further evaluation to take place as the program becomes more widely implemented and utilised.  

Community Conferencing

The community conferencing program is a new intervention program which is required, by virtue of the Criminal Procedure Act 1986, to be declared to be an intervention program by Regulation. There are no benefits to this program if the existing Regulation is remade without change.

Court Fees

While the remaking of separate Regulations would be a workable solution it will not provide any benefits that might be obtainable through the consolidation of court fees under one Regulation.  It would create a greater possibility for Courts to inconsistently apply an approach to the discretion to postpone, waive or remit fees.

Conclusion

It is recommended that this option not be adopted. 

6.5 Option 4: Remake the existing Regulation with changes

Costs

Circle Sentencing

Remaking the existing Regulation with changes to the circle sentencing provisions may result in undue disruption to the program, which is still in its relative infancy. As mentioned, positive results have been achieved so far, and no significant problems with the existing provisions have been identified. It would appear to be somewhat premature to make changes to the existing provisions at this time, especially in light of the fact that the Crime Prevention Division of the Attorney General’s Department intends to conduct a comprehensive evaluation in 2006 to measure the program’s outcomes.
   

Community conferencing

The community conferencing program is a new intervention program which is to be piloted in two locations: one metropolitan (Liverpool Local Court) and one country (Tweed Heads, Murwillumbah, Byron Bay and Mullumbimby Local Courts), for a period of 2 years. Implementation in these locations is underway and involves a commitment of resources to ensure that community conferences can occur in the designated locations. Making the proposed Regulation, which includes the regulatory framework for this intervention program, will involve a continuing commitment of public resources for the 2 year pilot period.

Court Fees

If the proposed Regulation is made, prosecutors and accused persons will continue to pay fees.  If a prosecution is successful the court may order the accused person to pay the costs of the prosecution.  This may result in an accused person being liable to repay court fees for the filing of a Court Attendance Notice if convicted.  It is arguable, however, that the Court should retain the discretion to require an accused person to bear the burden of the costs of prosecutions. 

Benefits

Circle Sentencing

Due to the relative infancy of the program, there does not appear to be any benefit in remaking the existing Regulation with changes. The Crime Prevention Division, who manage the circle sentencing program, have not identified any need for changes to the provisions at this point in time. It is proposed that these provisions be continued without any change in substance.

Community Conferencing

Making the proposed Regulation will provide the regulatory framework for the conduct of this new intervention program, which aims broadly to improve the operation of the criminal justice system for offenders and victims. The anticipated benefits include greater participation for offenders, victims and their families in the justice process, the reintegration of offenders into the community, greater satisfaction of victims with the justice process, and greater community confidence in the justice process.

The proposed Regulation provides a clear legal framework for the conduct of community conferences, and the negotiation of intervention plans for offenders.

Court Fees

Making the proposed Regulation would ensure that the State could continue to charge court fees.  This would ensure that in appropriate circumstances, users of the criminal court system contribute to the cost of running the courts and Sheriff’s office.   Additional funds would not have to be drawn from other areas of government to continue to provide court and Sheriff’s office services.  
The proposed fees structure in this option is simpler than the existing structure, and therefore is likely to be simpler and less expensive to administer.  The proposed Regulation will allow the Attorney General to publish guidelines that will apply across all courts to promote a consistent approach in the policy of waiving, postponing and remittal of fees for people who might not otherwise be able to access the justice system.

The proposed Regulation ensures that the overall level of fees is not increased apart from the usual CPI related increase.  It is considered that this option meets the state objectives at the least net cost to the community.

Conclusion

As the identified benefits of this option appear to far outweigh any anticipated costs, it is proposed that this option be adopted. 

7.
CONSULTATION

Copies of this RIS will be forwarded to the following organisations:

· Aboriginal Justice Advisory Council 

· Legal Aid Commission

· Coalition of Aboriginal Legal Services NSW (COALS)

· Western Aboriginal Legal Service

· NSW Department of Aboriginal Affairs

· NSW Police

· Director of Public Prosecutions

· Department of Corrective Services

· NSW Judicial Commission

· The Chief Justice

· The Chief Judge

· The Chief Magistrate

· The Sheriff

· Law Society of NSW

· Bar Association of NSW

· Combined Community Legal Centres

· Australian Lawyers Alliance
· Department of Juvenile Justice
· Youth Justice Advisory Committee
· Shopfront Youth Legal Centre
· Victims Advisory Board
� While this Act was repealed by the Statute Law (Miscellaneous Provisions) Act (No 2) 2003, the repeal was simply to rationalise the legislation in force and it had no substantive effect on the amendments made by the Act or any associated provisions.


� Circle Sentencing in NSW: A review and evaluation, October 2003, Ivan Potas, Jane Smart, Georgia Brignell, Brendan Thomas, Rowena Lawrie.


� Crime Prevention: Circle Sentencing, 2005 Factsheet, NSW Crime Prevention Division
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