DISCUSSION PAPER ON

CRIMES AMENDMENT (FRAUD AND FORGERY) BILL 2009

Background

Fraud and particularly identity fraud is a growing problem in NSW.  The Australian Bureau of Statistics found that almost $1 billion was lost to Australians by Fraud.
  This Bill creates new fraud, forgery and identity fraud offences, with up to 10 years imprisonment, in order to deter and punish those that commit these offences.  

The aim of the Crimes Amendment (Fraud and Forgery) Bill 2009 is to modernise, and simplify the existing Fraud and Forgery provisions in the Crimes Act 1900 with a view to deleting the obsolete and redundant provisions and replacing them with provisions that conceptually fit in a modern Crimes Act.  The Bill also creates offences addressing identity crime.  

The fraud and forgery offences in the Crimes Act 1900 (NSW) are archaic, antiquated and some are obsolete.  There are over 40 existing offences, many of which overlap.

The Bill adopts a number of the provisions and more broadly the structure of the national Model Criminal Code that was developed by the Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General (MCLOC), which can be accessed at <http://www.pcc.gov.au/uniform/crime%20(composite-2007)-website.pdf>.  The proposed amendments will bring NSW in line with the national approach to fraud, forgery and identity crime, therefore bringing Australia closer to harmonised criminal laws.  

It should, however, be noted, that NSW is currently a common law state and has not codified its criminal law (i.e. the common law is still available).  As a result, the Bill departs from the model criminal code in some areas.  The wording of provisions differ, as NSW has not codified principles of criminal responsibility.  Also, the Bill does not define dishonesty or legislate for the defence of a claim of right. 

Claim of Right

In Walden v Hensler (1987) 163 CLR 561 it was found that a claim of right is a positive mistaken belief that a person has rights to the property under the law.  The ‘Claim of Right’ defence can extend to larceny, property and fraud offences.
  

Chapter 2 of the Model Criminal Code legislates for the ‘Claim of Right’ defence as follows:

(1) A person is not criminally responsible for an offence that has a physical element relating to property if:

(a) at the time of the conduct constituting the offence, the person is under a mistaken belief about a proprietary or possessory right; and

(b) the existence of that right would negate a fault element for any physical element of the offence.

(2) A person is not criminally responsible for any other offence arising necessarily out of the exercise of the proprietary or possessory right that he or she mistakenly believes to exist.

(3) This section does not negate criminal responsibility for an offence relating to the use of force against a person.

NSW will continue to rely on the common law defence of claim of right under the proposed Bill.  Given the defence may extend to other offences, and NSW is not currently moving to a code, it is not appropriate to begin codifying defences at this time.
Dishonesty

In Peters v The Queen (1998) 192 CLR 493 it was found that ‘If the question is whether the act was dishonest according to ordinary notions, it is sufficient that the jury be instructed that that is to be decided by the standards of ordinary, decent people.’

The Model Criminal Code relies on the test established in R v Ghosh [1982] QB 1053.  The Model Criminal Code defines dishonesty as follows:

(1) In this Chapter, “dishonest” means dishonest according to the standards of ordinary people and known by the defendant to be dishonest according to the standards of ordinary people.

(2) In a prosecution for an offence, dishonesty is a matter for the trier of fact.

Again, for the reasons given above, NSW will continue to rely on the common law test in Peters under the proposed Bill.

FRAUD OFFENCES

Insert cl 192B – Deception meaning

‘A deception is to induce a person to believe that a thing is true which is false.’
  Clause 192B defines deception to include any deception, by words or other conduct as to fact or law.  The deception must have been reckless or intentional, i.e. the person practising the deception must know that the representation is false, or be reckless as to whether the representation is false.

The definition of deception also includes conduct by a person that causes a computer, a machine or any electronic device to make a response that the person is not authorised to cause it to make.  As technology improves, and the opportunity for criminals to use technology to commit fraud increases, it is important that it is acknowledged that deception can be practised through computers and via the Internet. It is important that offences will appropriately capture this conduct.  

This definition draws on both section 17.1 of the Model Criminal Code and section 133.1 of the Criminal Code Act 1995 (Cth) (the Commonwealth Criminal Code).

Deception is currently defined in s 178BA of the Crimes Act 1900, which will be repealed by the proposed Bill.

Insert cl 192C – Gain or loss - meaning

Clause 192C defines gain to mean, a gain in property (whether temporary or permanent) and it includes keeping what one has.  The gain can be obtained for oneself or for another person and also includes inducing a third person to do something that results in oneself or another person obtaining a gain.

Loss means, a loss in property (whether temporary or permanent) and includes not getting what one might otherwise get.

For the purpose of this Part a gain or loss in property includes a gain or loss in supply of services.  Conceptually, supply of services is generally not a form of property.  However, it is possible that one person may dishonestly induce another person to supply services to them, and therefore supply has been included in this definition.  

The Crimes Act 1900, currently defines property by an inclusive list to ‘include every description of real and personal property; money, valuable securities, debts, and legacies; and all deeds and instruments relating to, or evidencing the title or right to any property, or giving a right to recover or receive any money or goods; and includes not only any property originally in the possession or under the control of any person, but also any property into or for which the same may have been converted or exchanged, and everything acquired by such conversion or exchange, whether immediately or otherwise.’

The definitions of gain and loss are based on section 14.3 of the Model Criminal Code and section 130.1 of the Commonwealth Criminal Code. 

Question One:

Are the terms of “gain” and “loss” appropriate terms and are their definitions correct?  If not what is the better approach?  Is the definition of property appropriate for this division, if not what is a better alternative?

Insert cl 192D – Obtaining property by deception

Clause 192D makes it an offence for any person to dishonestly obtain by any deception, property belonging to another with the intention of permanently depriving the other of it.  This carries a maximum penalty of 10 years imprisonment and is proposed to be a Table One offence (see clause 2 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

The 10 year maximum penalty is justified as the offence contains the double fault elements of deception and dishonesty.  It means that where a deception has occurred, the prosecution will also have to prove that the defendant has been dishonest.  In most cases the deception will prove the dishonesty but not in all, eg. the claim of right defence may be made.

Property belongs to a person if the person has possession or control of the property, or a proprietary right in the property (see cl 192D(3)).  

‘Permanently depriving’, may include borrowing of the property in certain circumstances (see cl 192D(6)).

This provision is based on section 17.2 of the Model Criminal Code and section 134.1 of the Commonwealth Criminal Code. 

It can be seen that this is a broad provision that will cover many of the more specific fraud offences that are currently contained in the Crimes Act 1900.  The offences that this provision will replace are outlined below (see omission of provisions section).

Insert cl 192E – Obtaining financial advantage by deception

Clause 192E makes it an offence for a person by any deception to dishonestly obtain any financial advantage.  This carries a maximum penalty of 10 years imprisonment and is proposed to be a Table One offence (see clause 2 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

The term “financial advantage” is a broad term, which relates to intangible financial benefits rather than property.  In the case of Mathews v Fountain [1982] VR 1042, the terms “financial” and “advantage” were found to be ordinary words and the concept of “financial advantage” a simple one, that did not need defining.

The 10 year maximum penalty is justified as the offence contains the double fault elements of deception and dishonesty.  

Insert cl 192F – Obtaining property or financial advantage by false or misleading statements

Clause 192F is a modernised version of section 178BB of the Crimes Act 1900.  This provision makes it an offence for a person to make or publish any statement that is false or misleading in a material way, when they know or are reckless as to whether the statement is false or misleading and they intend to obtain property or a financial advantage as a result. 

This offence carries a maximum penalty of five years (as does section 178BB of the Crimes Act 1900).  The five year maximum penalty has been selected as the offence does not require the prosecution to prove that there was any deception or dishonesty in the accused’s actions.  If deception and dishonesty can be established, the accused may be charged under either the “Obtaining financial advantage by deception” or “Obtaining property by deception” provisions, which carry maximum penalties of 10 years.  It is proposed that the offence be a Table One offence (see clause 2 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

Insert cl 192G – Dishonestly obtaining a gain or causing a loss

Clause 192G makes it an offence to dishonestly do anything with the intention of obtaining a gain or causing a loss.  This provision covers circumstances where dishonesty is relied on to establish the offence.  

Clause 192G is modelled on section 135.1 of the Commonwealth Criminal Code.  However, MCLOC did not recommend that this form of provision be included in the Model Criminal Code.  The breadth of the provision means that guilt ultimately hangs on whether the accused was dishonest.  

The offence of “dishonestly obtaining a gain” is intended to cover situations where the defendant dishonestly obtains a gain, but there is no identifiable person that has suffered a loss.
 

Dishonestly obtaining a loss covers situations were the accused did not actually obtain anything.  For example, “Person A” may have hacked into “Person B’s” computer and obtained their bank account details and then transferred money from “Person B’s” account to “Person C’s” account (even though they intended to transfer it to their own account).  “Person A” has caused a loss but has not obtained a gain.  The aim of this provision is to cover such circumstances.

This provision carries a maximum of five years imprisonment as:

· only the element of dishonesty needs to be proven,

· in relation to obtaining a gain there is not necessarily a victim, therefore reducing culpability, and

· in relation to causing a loss it is not necessary that the accused obtained any benefit therefore reducing the culpability. 

It is proposed that clause 192G be a Table One offence (see clause 2 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

Question Two:

Is this offence too broad, if so how should they be refined?
An organised fraud offence?

Much discussion has been had as to whether an organised fraud provision should be implemented into the NSW Crimes Act 1900.  
There are significant problems in defining what is “organised”.  Should “organised” reflect the number of people involved in committing the crime or the amount of times the crime was committed.  In relation to the number of people that have committed a crime, the offence of conspiracy is an available alternative.  That leaves us with defining “organised” based on the number of offences that have been committed, however such numerical values are arbitrary and may not necessarily establish any course of conduct.  Experience else where also suggests that establishing an organised fraud offence can complicate and extend the length of any prosecution as both the primary and “organised fraud” elements must be established.  

The sentencing discretion of the Court would be limited by creating an organised fraud offence with a maximum penalty of, for example 25 years as if a person has in fact committed three Fraud offences carrying 10 years imprisonment each they would in fact be liable for 30 years imprisonment.  For these reasons MCLOC did not recommend that an organised fraud offence should be included in the Model Criminal Code.  

It should also be noted that under the NSW common law there is an offence of ‘conspiracy to defraud’.  For more information regarding this offence see Peters v The Queen (1998) 192 CLR 493.
Question Three:

Do you think that an organised fraud offence is needed in the Crimes Act 1900?  If so how should it be structured and how should “organised” be defined? 

IDENTITY CRIME OFFENCES

MCLOC released a final report on Identity Crime in March 2008.  This Bill largely adopts the offences recommended by MCLOC.  The offences in this Bill, are targeted at those who are dealing in identification information within a state jurisdiction.  

While, identity crime is growing and merging with cyber crime as technologies develop, it tends to cross national and international borders, with the more serious cases of identity crime coordinated by international syndicates.  As a result, this form of offending is better dealt with through Commonwealth cyber crime offences.  The Commonwealth House of Representatives is currently conducting an inquiry into cyber crime and it is hoped that the House of Representatives will recommend some relevant policy and legislative mechanisms to deal with this issue. 

In addition, identity crime overlaps with offences of theft, forgery, fraud and computer offences.  It is envisaged that most defendants will be charged with an identity crime offence as well as a theft, fraud, forgery or computer offence.  The pure identity crime offences attempt to fill any gaps in the existing legislation and criminalise the possession, creation and dealing in identity information notwithstanding the absence of any gain or loss occurring.

Insert cl 192H – Identity Fraud

Clause 192H(1) – Dealing with Identification Information

Clause 192H(1) makes it an offence to deal in identification information and be reckless about the use of the information to commit, or to facilitate the commission of, an indictable offence.  The maximum penalty is five years imprisonment.  

Clause 192H(1) adopts section 3.3.6(2) of the Model Criminal Code.  However, clause 192H(1) departs from the model in one important aspect: the fault element for clause 192H(1) is “recklessness” whereas the fault element for the model provision is “intent”.  The NSW provision will therefore, be broader than the model provision, enabling it to capture circumstances where the accused was reckless as to whether the information could be used to commit or facilitate a crime.

It is proposed that clause 192H(1) be a Table One offence (see clause 2 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

Question Four:

Is “recklessness” an appropriate standard of fault for the offence in clause 192H(1), or is the higher standard of “intent” more appropriate and why?  

“Deal” is very broadly defined (see cl 192H(7)).  “Deal” includes making, supplying or using any identification information.  This would include a range of things, such as the capture of data through skimming devices as well as obtaining information from hacking into people’s home computers.

“Identification information” is also very broadly defined (see cl 192H(7)).  “Identification information” means information relating to a person (whether living or dead, real or fictitious, or an individual or a body corporate) that is capable of being used to identify or purportedly identify the person.  

Clause 192H(1) is broad enough to make a “mule” culpable, as the offence covers any person that supplied information to another person, being reckless as to whether it would be used to facilitate the commission of an offence.  

Clause 192H(2) – Possession of identification information

Clause 192H(2) makes it an offence to posses identification information and be reckless about the use of the information to commit, or to facilitate the commission of an indictable offence.  The offence carries a maximum penalty of three years imprisonment and will be a Table Two offence (see clause 4 of schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).

Clause 192H(2) adopts clause 6.3.6(3) of the Model Criminal Code.  However, clause 192H(2) departs from the model in one important aspect: the fault element for clause 192H(2) is “recklessness” whereas the fault element for the model provision is “intent”.  

An offence of mere possession of identification information without lawful excuse has not been adopted.  Identification information is not criminal; per se and it may conflict with fundamental and long standing criminal law principles to place an onus on a defendant to prove lawful excuse.  Such an offence was not recommended by MCLOC, as it was considered too broad and likely to capture innocuous conduct.  It may also undermine any deterrent effect the offence may have, limit the scope of parliamentary intent and create a greater risk that legitimate activities will be caught.  In addition, a person that merely possessed unlawfully obtained identity information could be prosecuted under section 527C of the Crimes Act 1900.

This offence has a three year maximum penalty as it is likely that an offender will be charged with another offence, such as fraud or forgery or in more serious cases, multiple counts.  In situations where the offending is less serious and there is only one charge, the penalty of three years will be adequate.  Clause 192H(2) is very similar to section 308F of the Crimes Act 1900 which also carries a maximum penalty of three years imprisonment.
Question Five:

Is recklessness an appropriate standard of fault for the offence in 192H(2), or is the higher standard of intent more appropriate?  

Clause 192H(3) –Possession of equipment etc to make identification documents or things

Clause 192H is modelled on section 6.4(4) of the Model Criminal Code.  Clause 192H makes it an offence for a person to possess any form of equipment (eg a printer or photocopier) that is capable of being used to make a document or thing containing identification documentation, with the intention that the document or thing be used to commit or facilitate the commission of an indictable offence.  The maximum penalty for this offence is three years imprisonment.  It is proposed that clause 192H(3) be a Table Two offence (see clause 4 of schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).

Clause 192H is comparable to clause 256(3) of the Crimes Act (Fraud and Forgery) Bill (discussed below).  The intention of this offence is to capture conduct that would not otherwise be captured in the 10 year offence contained in clause 256(1) of the Crimes Act (Fraud and Forgery) Bill (discussed below).  It also reflects developments in technology since the introduction of forgery offences and the fact that many commercially available pieces of equipment can be used to make identification information.

Insert cl 192I – Special provisions with respect to geographical jurisdiction

Clause 192I merely extends the geographical jurisdiction for these offences to offences committed by a public official and where it involves public money.

FORGERY AND RELATED OFFENCES

Omission of Part 5

The offences in this part are particularly archaic.  For example, section 260 makes it an offence to forge or utter an East India Bond, this offence dates back to the eighteenth century, when the East India Company issued ‘India bonds’ on the London Stock Exchange to fund the loans it made to the government.  Part 5 of the Crimes Act 1900 is filled with specific and outdated offences.  It is proposed to omit Part 5 and replace it with model, modern offences that due to their breadth will withstand the test of time (unlike the East Indian Bonds).

Question Six:

Are there any provisions that are currently in Part 5 of the Crimes Act 1900 that will not be covered in the proposed broad forgery offences?  If so what are they, are they still relevant and why? 

Insert cl 250 - Definitions

Clause 250 defines the terms “gain”, “obtaining a gain”, “loss” and “causing a loss”.  The definitions for these terms are based on section 14.3 of the Model Criminal Code and section 130.1 of the Commonwealth Criminal Code and mirror the definitions in the fraud section (clause 192C).   

Insert cl 251 – False document - meaning

Clause 251 defines what a false document is.  The definition is based on section 19.2 of the Model Criminal Code and section 143.2 of the Commonwealth Criminal Code.

Insert cl 252 – Inducing acceptance of false document
Clause 252 stipulates that inducing a person to accept a document as genuine includes causing a machine to respond to the document as if it were a genuine document.

Under the Interpretation Act 1987 (NSW) document means any record of information, and includes: 
(a)  anything on which there is writing, or

(b)  anything on which there are marks, figures, symbols or perforations having a meaning for persons qualified to interpret them, or

(c)  anything from which sounds, images or writings can be reproduced with or without the aid of anything else, or

(d)  a map, plan, drawing or photograph.

As a result of the definition of document and clause 252 of the Bill, the misuse of modern technology for the purpose of forgery is covered.

Clause 252 of the Bill mirrors section 19.1 of the Model Criminal Code and section 144.1 of the Commonwealth Criminal Code.

Insert cl 253 – Forgery – making false document 

Clause 253 makes it an offence for a person to make a false document, with the intention of inducing a person to except it as genuine and therefore obtain a gain or cause a loss.  The maximum penalty is 10 years imprisonment.  

This provision mirrors section 19.3 of the Model Criminal Code and section 144.1 of the Commonwealth Criminal Code.  However, clause 253 departs from the model in two aspects.  The first is that the fault element for clause 253 is ”intention” whereas the fault element for the model provisions requires both ‘intent’ and ‘dishonesty’.  The model provision states:

A person who makes a false document with the intention that the person or another will dishonestly use it:

(a) to induce some person to accept it as genuine; and

(b) by reason of so accepting it, to obtain a gain or cause a loss or to influence the exercise of a public duty,

is guilty of the offence of forgery.

Maximum penalty: Imprisonment for 7 years and 6 months.
It was decided to use only the fault element of “intention” as a person who makes a false document with the intention that they themselves or another person will induce a third person to accept it as genuine and therefore cause a loss or obtain a gain, is acting dishonestly.  Therefore, there is no need to include the additional fault element of “dishonesty” in the provision.

It can also be assumed that a person who makes a false document knows that it is false, therefore the additional fault element of “knowing” the document to be false is not required.

Clause 253 departs from the model as it provides a maximum penalty of 10 years whereas the Model Criminal Code provides for a maximum penalty of 7 years and 6 months.  The Commonwealth Criminal Code also adopts a maximum penalty of 10 years imprisonment.

It is proposed that clause 253 be a Table One offence (see clause 3 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

Question Seven:

Is the fault element of “intention” adequate or would it be more appropriate to adopt the model provision’s additional test of “dishonesty”?  Is 10 years an appropriate maximum penalty?  If no, what is a more appropriate sentence length and why?

Insert cl 254 – Using false document

Clause 254 makes it an offence to use a false document, knowing it to be false with the intention of inducing some person to accept it as genuine and therefore obtaining a gain or causing a loss.

Clause 254 mirrors section 19.4 of the Model Criminal Code and section 145.1 of the Commonwealth Criminal Code.  However, clause 253 departs from the model in two aspects.  The first is that the fault elements for clause 253 are “knowledge” and “recklessness” whereas the fault elements for the model provisions are three fold: “knowledge”, “intention” and “dishonesty”.  The model provision states:

A person who dishonestly uses a false document, knowing that it is false, with the intention of:

(a) inducing some person to accept it as genuine; and

(b) by reason of so accepting it, obtaining a gain or causing a loss or influencing the exercise of a public duty,

is guilty of an offence.

Maximum penalty: Imprisonment for 7 years and 6 months.
The second departure is that it provides a maximum penalty of 10 years whereas the Model Criminal Code provides for a maximum penalty of 7 years and 6 months.  The Commonwealth Criminal Code also adopts a maximum penalty of 10 years imprisonment.

It is proposed that clause 254 be a Table One offence (see clause 3 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

Clause 254 includes the fault element of ‘knowledge’ in order to ensure that the accused has imparted responsibility in the use of the forged document.

Question Eight:

Is the fault element of “intention” adequate or would it be more appropriate to adopt the model provision’s additional requirement of “dishonesty”?  Is 10 years an appropriate maximum penalty?  If no, what is a more appropriate sentence length and why?

Insert cl 255 – Possession of false document

Clause 255 makes it an offence to possess a false document, knowing that it is false, with the intention that the person or another will use it to induce some person to accept it as genuine and therefore obtain a gain or cause a loss.  It is proposed that this offence would carry a maximum penalty of 10 years imprisonment.

This offence is distinguishable from the identity crime possession.  Forged documents involve the positive act of their creation and are innately illegal.  The possession of false documents offence requires the offender to know that the document is false and it also carries the fault element of intention.  The identity crime offences cover a wider range of material, which in itself may be innocuous.  For these reasons there is variation between the penalties for the two offences. 

Clause 255 mirrors section 19.5 of the Model Criminal Code and 145.2 of the Commonwealth Criminal Code.  The only departure is the maximum penalty, which is 10 years’ in the Bill, and 7 years and 6 months in the Model Criminal Code.  The Commonwealth Criminal Code also adopts a maximum penalty of 10 years imprisonment.

It is proposed that clause 255 be a Table One offence (see clause 3 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

Question Nine:

Is 10 years an appropriate maximum penalty?  If not, what is a more appropriate sentence length and why?

Insert cl 256 – Making or possession of equipment etc for making false documents

Clause 256(1) is modelled on section 19.6(1) of the Model Criminal Code and section 145.3 of the Commonwealth Criminal Code.  

Clause 256(1) makes it an offence for a person who makes, or has in his or her possession, any equipment, material or other thing designed or adapted for the making of a false document, knowing that it is so designed or adapted and with the intention that the person or another person will use the equipment, material or other thing to commit the offence of forgery.  The offence will carry a maximum penalty of 10 years imprisonment (the Commonwealth Criminal Code has a maximum penalty of 10 years imprisonment, whereas the Model Criminal Code recommends a maximum penalty of 7 years and 6 months).  It is proposed that clause 256(1) be a Table One offence (see clause 3 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

Clause 256(2) is modelled on section 19.6(2) of the Model Criminal Code and section 145.3 of the Commonwealth Criminal Code.  Clause 256(2) makes it an offence for a person who, without reasonable excuse, makes or has in his or her possession any equipment, material or other thing designed or adapted for the making of a false document, knowing that it is so designed or adapted.  The proposed maximum penalty is imprisonment for three years, whereas the Model Criminal Code and the Commonwealth Criminal Code have a maximum penalty of two years imprisonment.  It is proposed that clause 256(2) be a Table Two offence (see clause 4 of schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).

Clause 256(3) makes it an offence to possess any equipment, material or other thing that is capable of being used to make a false document, with the intention that the person or another person will use the equipment, material or other thing to commit the offence of forgery.  This offence has a maximum penalty of three years imprisonment.  It is proposed that clause 256(3) be a Table 2 offence (see clause 4 of schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  This offence will cover situations were everyday equipment such as photocopiers are used for the purpose of forgery.  It sits on par with the possession of equipment to create identification documentation.

Insert s257 – False statement by officer of organisation 

This provision essentially modernises section 176 of the Crimes Act 1900 and also adopts section 19.8 of the Model Criminal Code.

This provision makes it an offence for an officer of an organisation to dishonestly publish a document containing a statement that it knows may be misleading, false or deceptive in a material way with the intention of deceiving the organisation’s members or creditors.  This offence would carry a maximum penalty of 5 years imprisonment. 

It is proposed that clause 257 be a Table One offence (see clause 3 of Schedule 3 of the Crimes Amendment (Fraud and Forgery) Bill 2009).  

False accounting provision? 

The model Criminal Code contains a false accounting provision:

False accounting 
A person who dishonestly, with the intention of obtaining a gain or causing a loss:

(a) destroys, defaces, conceals or falsifies any document made or required for any accounting purpose, or

(b) in furnishing information for any purpose, produces or makes use of any document made or required for any accounting purpose that to his or her knowledge is or may be misleading, false or deceptive in a material particular,

is guilty of an offence.

Maximum penalty: Imprisonment for 7 years and 6 months.
Question Ten:

Should this provision be adopted into the Crimes Act 1900 or can the circumstances it covers be dealt with under the new more general fraud provisions? 

CONSEQUENTIAL AND OTHER AMENDMENTS TO THE CRIMES ACT 1900

This Schedule essentially reorders the structure of the property offences contained in the Crimes Act 1900 and repeals provisions that will be replaced by the new fraud and forgery provisions or are no longer required.

Omission of provisions that are covered by broader offences

There are a number of provisions that are being removed from the Crimes Act 1900 as they are now covered by the broader fraud and forgery offences or are no longer relevant.  They are as follows:

· Section 158 Destruction, falsification of accounts etc by clerk or servant
· Section 164 Terms ‘agents’, ‘intrusted’ and ‘misappropriate’.

· Section 165 Agent misappropriating money etc intrusted to him or her 
· Section 166 The like as to goods etc intrusted to him or her 
· Section 167 Not to affect trustees or mortgages nor to restrain agents from receiving money on valuables securities etc 
· Section 168 Fraudulent sales of property by agent 
· Section 169 The same by person under power of attorney 
· Section 170 Agent obtaining advances on property of his or her 
· Section 171 What to be deemed instructing with goods etc 
· Section 172 Trustees fraudulently disposing of property 
· Section 173 Directors etc fraudulently appropriating etc property 
· Section 174 Directors etc omitting certain 
· Section 175 Director etc wilfully destroying etc books of company etc 
· Section 176 Directors etc cheating or 
· Section 176A Directors etc cheating or 
· Section 177 Proviso to sections 165 to 176 
· Section 178 No relief from compulsory disclosure 
· Section 178A Fraudulent misappropriation of moneys collected or received 

· Section 178B Valueless Cheques 
· Section 178BA Obtaining Money by Deception 

· Section 178C Obtaining Credit by Fraud 

· Section 179 False pretences etc  

· Section 180 Causing payment etc by false pretences  

· Section 181 False pretences of title 
· Section 182 Accused may be convicted on a charge of false pretences etc though property obtained partly by false promise
· Section 183 Trial for false pretences etc – verdict of larceny 
· Section 184 Fraudulent personation 
· Section 185 Inducing persons by fraud to execute instruments 

· Section 185A Inducing persons to enter into certain arrangements by misleading etc statements etc 

· Section 186 Taking reward for helping to recover stolen property
· Section 527 Fraudulently appropriating or retaining property
· Section 527A Obtaining money etc by wilfully false representation
· Section 527B Framing a false invoice
· Section 527C Persons unlawfully in possession of property
· Section 528 Advertising reward for return of stolen property
· Section 545A Bogus advertisements
· Section 547A False statement respecting births, deaths and marriages
Question Eleven :

Do you agree with the removal of the above provisions? If not, what provision do you disagree should be removed; how is it not covered in either the newer fraud or forgery provisions and why is the provision still needed?

AMENDMENT OF CRIMINAL PROCEDURE ACT 1986

Insert cl 309A – certificate may be issued to victim of identity crime

This provision adopts MCLOC’s recommendation that a court may issue a victim certificate when the court is satisfied on the balance of probabilities that the applicant was a victim of identity crime.  Certificates will be able to be obtained during a trial or independently of a prosecution.

Question Twelve:

Do you think that it is appropriate that NSW adopts this provision?  Do you think that it will assist victims of identity crime?  Should the Evidence Act apply to obtaining the certificate?

Invitation to comment

Comment on any aspect of the draft Bill is invited no later than 14 August 2009 and can be sent to Lauren Judge at lauren_judge@agd.nsw.gov.au or to:

Ms Lauren Judge

Legislation Policy and Criminal Law Review Division

Attorney General’s Department

GPO Box 6 SYDNEY NSW 2001

It would be appreciated if your submission included the contact details of a relevant officer for possible further round table discussions on the proposed Bill.

Thank you for the time you have taken to read this consultation paper and for any comments that you may wish to make.
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