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Introduction

This paper summarises the effect of a number of important pieces of legislation introduced in NSW since February 2002.

I will deal with the following legislation and Bills presently before Parliament:

1. Bail Amendment (Repeat Offenders) Act 2002
2. Crimes Legislation Amendment (Penalty Notice Offences) Act 2002
3. Criminal Procedure Amendment (Sexual Assault Communications Privilege) Act 2002
4. Police Powers (Drug Detection Dogs) Act 2001
5. Firearms Amendment (Public Safety) Act 2002
6. Justice Legislation Amendment (Non-association and Place Restriction) Act 2001
7. Police Powers (Internally Concealed Drugs) Act 2001
8. Crimes Amendment (Police and Other Law Enforcement Officers) Act 2002
9. Crimes Amendment (Bushfires) Act 2002
10. Crimes (Forensic Procedures) Amendment Act 2002
11. Summary Offences Amendment (Places of Detention) Act 2002
12. Crimes (Administration of Sentences) Amendment Act 2002
13. Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Bill 2002
14. Law Enforcement (Powers and Responsibilities) Bill 2002
15. Crimes Legislation Amendment Bill 2002
16. Terrorism (Police Powers) Bill 2002

Note: Bills introduced into Parliament can be found on the NSW Parliament's website


1. Bail Amendment (Repeat Offenders) Act 2002 No. 34


The Bail Amendment (Repeat Offenders) Act 2002 commenced operation on 1 July 2002.

The Act removes the presumption in favour of bail for accused persons - irrespective of the type of offence they have committed - in certain circumstances. 

The Act inserts a new section 9B into the Bail Act. Section 9B provides that the presumption in favour of bail is removed for accused persons: 

a) who are charged with other crimes whilst on bail;
b) who are charged with other crimes whilst on bonds or parole or on community release; or 
c) who have been convicted of a previous fail to appear offence in accordance with a bail undertaking. 

In addition, subsection 9B (3) removes the presumption in favour of bail for any person accused of an indictable offence if the person has been convicted of one or more indictable offences. 

In order to preserve the discretion of the person determining bail, these provisions are to be read in conjunction with the new criteria added to section 32. The amendment provides that the court must also have regard to the nature of the criminal history of the accused person as part of the criteria when considering granting bail. That is, the court is to consider the nature and seriousness of any previous indictable offences for which the person has been convicted, the number of previous offences and the length of time between those offences.

Subsection 32 (1)(b)(v) inserts further new criteria that should be considered by the court in assessing the interests of the person. If the accused person is under the age of 18, or has an intellectual disability or mental illness, or is an Aboriginal person or a Torres Strait Islander, the court must consider any special needs of the person arising from that fact when determining bail. 

Section 36 has been amended to provide the court with more options when granting bail in relation to the conditions that might be imposed upon the accused person. 

The provisions in subsection 36 (2A) allow the court to consider the appropriateness of bailing accused persons, particularly those of an Aboriginal or Torres Strait Islander background, to supervised accommodation for persons on bail if they are suitable and a place is available. 

A recent report by the Aboriginal Justice Advisory Council drew attention to the fact that western concepts of community ties were being used when determining bail applications that indirectly discriminated against some Aboriginal persons. 

The legislation therefore recognises that an indigenous person who might not be employed or own or rent a house, or even reside at one specific residence, may still have significant family or spiritual connections to an area. Subsection 32 (1)(a)(ia) allows the court to consider an Aboriginal person's ties to extended family and kinship and other traditional ties to a place.

Finally, provision is made in the Act to review these amendments in 12 months, particularly in relation to Aboriginal and young offenders and offenders with an intellectual disability or mental illness.

Crimes Legislation Amendment Bill 2002

The Crimes Legislation Amendment Bill 2002 is expected to be passed in the current spring session of Parliament. Under section 9 of the Bail Act 1987 there is a presumption in favour of the granting of bail to an accused person except in relation to specified offences and certain circumstances. Generally, a person who is already in custody for another offence is entitled to be granted bail unless the person is likely to remain in custody for a longer period than that for which bail would be granted. 

The Bill proposes to remove the presumption in favour of bail if a person is charged with committing an offence whilst in custody for another offence. 
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2. Crimes Legislation Amendment (Penalty Notice Offences) Act 2002 No. 46


The Crimes Legislation Amendment (Penalty Notice Offences) Act 2002 was assented to on 4 July 2002 and commenced in September 2002. It is intended to save the prosecution and the court system the cost of having to deal with certain minor offences. The more efficient manner of penalising people in this scheme is also intended to assist with court time and trial backlogs. 

The objects of the Act include:

(a) enabling police officers to issue penalty notices for certain offences for a trial period, and
(b) enabling police officers to require persons who are to be issued with penalty notices under the new provisions while in force to disclose their identity, and
(c) conferring on police officers power to take finger-prints and palm-prints from offenders when serving penalty notices and court attendance notices

Currently, police officers may issue penalty notices for offences under various Acts under which the power is conferred for the purposes of that Act. Schedule 1 [1] amends the Criminal Procedure Act 1986 to insert Part 8, which enables police officers to issue penalty notices for offences under any Act or regulation, if those offences are prescribed for the purposes of the Part. Schedule 3.2 of the Act amends the Criminal Procedure Regulation 2000 to prescribes offences for those purposes. 

Offences prescribed include the following offences:

(a) offences under the Crimes Act 1900 - common assault, larceny (up to $500), obtaining money or a valuable thing or benefit by false representations and having stolen or unlawfully obtained things in custody,
(b) offences under the Summary Offences Act 1988 - offensive conduct or offensive language in or near a public place or school, obstructing traffic in a public place and entering a vehicle or boat in a public place without the owner's consent.

The offences will be prescribed for a trial period of 12 months. The areas in which the penalty notices may be issued are also specified. These measures are to ensure that any operational issues can be identified and solved before any decision is made as to whether the Act should be implemented across the State.

The penalty notices under this Act operate in the same way as other penalty notices under other Acts. That is, if the person served does not wish to have the matter concerned determined by a court, the person can pay, within the time and to the person specified in the notice, the amount of penalty prescribed for the offence if dealt with by way of penalty notice. 

The main amendments to the Criminal Procedure Act are as follows:

Section 162: defines a penalty notice and provides that a penalty notice must be issued personally.

Section 166: provides that, if the amount of penalty for a penalty notice offence is paid, no person is liable for any further proceedings for the alleged offence. Payment of a penalty is not to be taken as an admission of liability for the purpose of, and does not in any way affect or prejudice, any civil claim, action or proceeding arising out of the same occurrence.

Section 167: provides that a penalty notice must not be issued to persons under the age of 18 years or in relation to an industrial dispute, an apparently genuine demonstration or protest, a procession or an organised assembly.

Section 168: enables a senior police officer to withdraw a penalty notice, with the effect that any amount payable under the notice is no longer payable and that further proceedings may be taken as if the penalty notice was never issued. 

Section 169: enables a police officer to request a person to whom the police officer intends to issue a penalty notice under the proposed Part to state his or her name or address (or both). At the time of making a request, the police officer must provide the person with certain information, including a warning that failure to comply may constitute an offence. It will be an offence, without reasonable excuse, to fail or refuse to comply, to state a name that is false in a material particular or to state an address other than the full and correct address. A police officer may also request the person to provide proof of his or her name and address.

Section 170: makes it clear that the Part does not affect the operation of the Criminal Procedure Act 1986 or any other provisions of other Acts relating to proceedings for offences or any other functions of police officers or require a police officer to issue a penalty notice instead of taking any other action.

The Act also introduces new provisions into the Crimes Act 1900 in relation to the taking of fingerprints for both penalty notices and court attendance notices. 

Section 353AC: enables a police officer who serves a penalty notice on a person under the Criminal Procedure Act 1986 to require the person to have his or her finger-prints or palm-prints, or both, taken and to take those finger-prints and palm-prints. A requirement may not be made of a person who is under the age of 18 years and the finger-prints or palm-prints are to be destroyed on payment of the penalty under the penalty notice.

Section 353AD: enables a police officer who serves a court attendance notice personally on a person who is not in lawful custody for an offence to require the person to have his or her finger-prints or palm-prints, or both, taken and to take those finger-prints and palm-prints. A requirement may not be made of a person who is under the age of 18 years.

Section 353AE: requires a police officer exercising a power under sections 353AC or 353AD to provide evidence of his or her office and other details, as well as the reason for the exercise of the power and a warning as to the consequences of failure to comply.

Finally, 
Section 172 of the Criminal Procedure Act: provides for the operation of the Part, and other provisions relating to taking finger-prints and palm-prints when issuing penalty notices, to be monitored and reported on by the Ombudsman for twelve months after the commencement of the provisions.
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3. Criminal Procedure Amendment (Sexual Assault Communications Privilege) Act 2002 No. 13


The Criminal Procedure Amendment (Sexual Assault Communications Privilege) Act 2002 commenced operation on 22 July 2002.

Part 7 of the Criminal Procedure Act 1986 protects certain evidence from disclosure on the ground that it concerns a confidential communication or a document recording such a communication made in the course of a relationship in which a victim, or alleged victim, of a sexual assault offence is or was being treated by a counsellor for any emotional or psychological condition.

In R v Norman Lee [2000] NSWCCA 444 the Court of Criminal Appeal held that the protection only applies to the provision of expert advice and procedures by counsellors skilled, by training or experience, in the treatment of mental or emotional disease or trouble. For the purposes of Part 7, counsellors do not include persons who merely seek to assist others suffering from an emotional or psychological condition or who are simply confidantes, friends or relatives.

The object of this Act is to amend the Criminal Procedure Act 1986 to make it clear that the protection against disclosure extends to confidential communications or documents recording such communications made in the course of counselling that takes the form of listening to and giving verbal or other support or encouragement to another person. The Act also makes it clear that a person may be a counsellor even if the person lacks formal training, qualifications or experience in the diagnosis of psychiatric or psychological conditions.
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4. Police Powers (Drug Detection Dogs) Act 2001 No. 115


The Police Powers (Drug Detection Dogs) Act 2001 commenced operation on 22 February 2002.

The objects of the Act are to authorise the use of dogs by police officers for the purposes of detecting drug offences, and to set out the circumstances in which dogs may be used for the random detection of drugs in connection with persons in public places. The effect of the legislation is to clearly regulate the use of drug detection dogs by police officers and to provide for scrutiny of the use of these powers.

Significant provisions include:

Section 3: defines a “drug offence” to mean the possession, control or supply by a person of any prohibited drug or prohibited plant in contravention of the Drug Misuse and Trafficking Act 1985. 

Section 4: confers a general authority on police officers to use drug detection dogs when they are entitled to search a person or when they are entitled to enter premises for the purpose of detecting drug offences.

Section 5: defines “general drug detection” as the detection of prohibited drugs or plants in the possession or control of a person, except during a search of a person that is carried out after a police officer reasonably suspects that the person is committing a drug offence.

Section 6: confers authority on police officers to use dogs to carry out general drug detection, but only as provided by the Act.

Section 7: enables a police officer to carry out general drug detection, without warrant, at a number of designated public places, namely:

(a) premises at which liquor is sold and consumed (other than restaurants or other dining places), or
(b) public entertainment venues, or
(c) trains or buses on routes prescribed by regulation. 

Section 8: enables a police officer to carry out general drug detection at any public place under the authority of a special warrant issued by an authorised justice.

Section 9: enacts special provisions relating to general drug detection, including provision to prevent dogs touching persons and to permit covert operations if authorised by a special warrant.

Section 13: provides for the Ombudsman to monitor the exercise of police powers under the Act after 2 years and to report to Parliament on the exercise of those powers.

Police Powers (Drug Detection Dogs) Regulation 2002

The Police Powers (Drug Detection Dogs) Regulation 2002 commenced shortly after the Police Powers (Drug Detection Dogs) Act 2001, on 10 May 2002. 

The Regulation prescribes certain modifications to the application of the Search Warrants Act 1985 to a warrant under the Act, and, in particular, certain forms in respect of a warrant issued under section 8 of the Act. It also prescribes public transport routes on which a police officer may, without a warrant, use a dog to carry out general drug detection. 
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5. Firearms Amendment (Public Safety) Act 2002 No. 37


The Firearms Amendment (Public Safety) Act 2002 commenced operation on 15 July 2002. 

The objects of Act are as follows:

(a) to authorise under the Firearms Act 1996 the use of dogs by police officers for the purpose of detecting offences in relation to firearms and explosives and for the purpose of carrying out random detection of firearms and explosives in public places (Part 6A),
(b) to create a separate offence of manufacturing firearms without a licence or permit under the Firearms Act 1996 (section 50A),
(c) to create a separate offence, designed to target illegal trafficking in firearms, of unauthorised possession of 3 or more unregistered firearms (section 51D),
(d) to modify provisions relating to firearms dealers (section 43),
(e) to provide mandatory grounds for refusing to issue a licence or permit on the basis of criminal intelligence held in relation to the applicant (sections 11 (5A) and 11 (5B)),
(f) to make other miscellaneous amendments (including amendments of a consequential nature) to the Firearms Act 1996 and the Criminal Procedure Act 1986,
(g) to include devices (known as "brass catchers") that catch ejected cartridges as things that are prohibited weapons under the Weapons Prohibition Act 1998.

In relation to the use of dogs in firearms and explosion detection, the provision is based on similar powers under the Police Powers (Drug Detection Dogs) Act 2001 in relation to prohibited drugs, although general firearms or explosives detection can be carried out without a warrant in any public place.
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6. Justice Legislation Amendment (Non-association and Place Restriction) Act 2001 No. 100


The Justice Legislation Amendment (Non-association and Place Restriction) Act 2001 was assented to on 11 December 2001. Sections 1, 2, and 4, and schedule 2, commenced operation on 13 May 2002. Sections 3 and 5, and schedule 1, commenced operation on 22 July 2002.

The object of the Act is to enable “non-association” and "place restriction" orders to be imposed on persons as part of a sentence in certain cases, and to enable "non-association" and "place restriction" conditions to be imposed on grants of parole, leave, bail and home detention.

(i) Non-association and place restriction orders

The Act amends the Crimes (Sentencing Procedure) Act 1999 by inserting a new Division 4A into Part 2 (Schedule 1.1 [2]) and a new Part 8A (Schedule 1.1 [7]).

Division 4A contains a single provision (section 17A) that enables a court to impose a non-association order or place restriction order on an offender whom it is sentencing for an offence that carries a penalty of imprisonment for 6 months or more if it is satisfied that it is reasonably necessary to do so in order to prevent the offender from committing further such offences. 

There are two kinds of non-association order: one that prohibits the offender from being in the same company as one or more specified persons, the other that prohibits the offender from all forms of association with one or more specified persons. 

There is one kind of place restriction order: it will prohibit the offender from frequenting or visiting a specified place or district. An order under the proposed section will last for up to 12 months.

Part 8A contains a number of provisions that set out further details. These provisions:
  Prevent a non-association order from imposing certain restrictions on the persons with whom an offender may associate (that is, members of the offender's close family) and prevents a place restriction order from imposing certain restrictions on the places or districts that the offender may frequent or visit (that is, the offender's residence, or the residence of his or her close family, or the offender's place of work, educational institution or place of worship). (Section 100A)
  Require a court to explain to an offender on whom it has imposed a non-association order or place restriction order the obligations that arise under the order and the consequences that may follow a breach of the order. (Section 100B) 
  Provide that a non-association order or place restriction order commences when it is made or, if it is stayed on appeal but subsequently confirmed, when it is confirmed. (Section 100C) 
  Provide that a non-association order or place restriction order is suspended in certain circumstances, such as if the offender is taken into custody. (Section 100D) 
  Provide that it is an offence (punishable by a maximum penalty of 10 penalty units ($1,100) or imprisonment for 6 months, or both) for a person to contravene a non-association order or place restriction order without reasonable excuse. (Section 100E)
  Enable a court to vary or revoke an offender's existing non-association order or place restriction order when sentencing the offender for a new offence. (Section 100F)
  Enable a Local Court to vary or revoke an offender's existing non-association order or place restriction order on application by the offender. The Commissioner of Police will be notified of all such applications and be entitled to appear as a party to proceedings on such an application. (Section 100G) 
  Provide that it is an offence, subject to specified exemptions, to publish or broadcast information as to the identity of any person with whom an offender is prohibited from associating pursuant to a non-association order, punishable by a maximum penalty of 10 penalty units ($1,100). (Section 100H) 

An amendment is made to section 25 so as to prevent a non-association order or place restriction order from being imposed on an offender in his or her absence (Schedule 1.1 [3]).

An amendment to the Children (Criminal Proceedings) Act 1987 inserts a new section 33D which enables a court exercising functions under that Act to impose a non-association order or place restriction order on a person whom it is dealing with under that Act. 

(ii) Conditions of parole as to non-association and place restriction

Further amendments to the Crimes (Sentencing Procedure) Act 1999 provide for non-association and place restriction orders to be utilised in the context of parole. New section 51A enables the conditions of a parole order to include non-association and place restriction provisions. 

New section 51B of the Crimes (Sentencing Procedure) Act 1999 provides that it is an offence, subject to specified exemptions, to publish or broadcast information as to the identity of any person with whom an offender is prohibited from associating pursuant to parole conditions imposed under section 51A, punishable by a maximum penalty of 10 penalty units ($1,100).

Similarly, an amendment to the Crimes (Administration of Sentences) Act 1999 inserts a new section 128A (Schedule 2.2 [2]) enabling the conditions of a parole order to include non-association and place restriction provisions. Under existing section 257, the unauthorised disclosure of information as to the identity of any person with whom an offender is prohibited from associating pursuant to such conditions is an offence punishable by a maximum penalty of 10 penalty units ($1,100).

(iii) Conditions of bail as to non-association and place restriction

Amendments to the Bail Act 1978 insert new sections 36B, 36C and 39B (Schedule 2.1 [6] and [8]).

Section 36B enables the conditions of bail to include non-association and place restriction provisions. Section 36C provides that it is an offence, subject to specified exemptions, to publish or broadcast information as to the identity of any person with whom an accused person is prohibited from associating pursuant to bail conditions imposed under section 36B, punishable by a maximum penalty of 10 penalty units ($1,100).

Section 39B generalises an existing requirement for an authorised officer or court to whom a bail undertaking is given to explain to any person entering into an associated bail agreement the obligations that arise under the undertaking and the consequences that may follow a breach of the undertaking.

(iv) Conditions of leave as to non-association and place restriction

An amendment to the Crimes (Administration of Sentences) Act 1999 inserts a new section 26A (Schedule 2.2 [1]) that enables the conditions of a local leave permit to include non-association and place restriction provisions. 

An amendment to the Children (Detention Centres) Act 1987 inserts a new section 24A (Schedule 2.3). The section enables the conditions of leave under section 24 of that Act to include non-association and place restriction provisions. 

Under existing section 37D of the Children (Detention Centres) Act 1987, as well as existing section 257 the Crimes (Administration of Sentences) Act 1999, the unauthorised disclosure of information as to the identity of any person with whom an offender is prohibited from associating pursuant to such conditions is an offence punishable by a maximum penalty of 10 penalty units ($1,100).

(v) Conditions of home detention as to non-association and place restriction

An amendment to the Crimes (Administration of Sentences) Act 1999 inserts a new section 165A (Schedule 2.2 [3]). The section enables the conditions of home detention imposed under section 165 to include non-association and place restriction provisions. Again, existing section 257 prohibits the unauthorised disclosure of information as to the identity of any person with whom an offender is prohibited from associating.
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7. Police Powers (Internally Concealed Drugs) Act 2001 No. 31


The Police Powers (Internally Concealed Drugs) Act 2001 commenced operation on 1 July 2002. 

The object of the Act is to provide for an internal search of any person suspected on reasonable grounds to have swallowed or to be internally concealing prohibited drugs that he or she has in his or her possession for the purposes of committing an offence under the Drug Misuse and Trafficking Act 1985. 

An internal search is defined as a search of a person carried out by an ultrasound, MRI, X-ray, Cat scan or other form of medical imaging, not being a search involving an intrusion into the person's body cavities. An internal search of a suspect may be carried out by a medical practitioner or an appropriately qualified person either with the consent of the suspect or by order of an eligible judicial officer.

The Act contains a number of provisions that balance the rights of the suspect against the public interest in gathering evidence of offences. It includes safeguards to protect the rights and interests of suspects and other persons on whom internal searches are carried out, including safeguards to protect children, persons who are incapable and Aboriginal persons and Torres Strait Islanders.
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8. Crimes Amendment (Police and Other Law Enforcement Officers) Act 2002 No. 45


The Crimes Amendment (Police and Other Law Enforcement Officers) Act 2002 commenced operation on 15 July 2002.

The objects of the Act are to amend the Crimes Act 1900 as follows:

(a) to extend the application of offences relating to stalking, harassing, intimidating or maliciously wounding, or inflicting grievous bodily harm on, a police officer to police officers who are not on duty and are targeted because they are police officers,
(b) to create offences (with the same level of higher penalties as relate to police officers) relating to assaulting, stalking, harassing, intimidating or maliciously wounding, or inflicting grievous bodily harm on, certain other law enforcement officers,
(c) to create an offence prohibiting the assault, stalking, harassment or intimidation of persons having a domestic relationship with a police officer or other law enforcement officer (including relatives of such an officer), where the act concerned arises out of the law enforcement officer's duties or occupation. It will also be an offence to obtain personal information about a person who has a domestic relationship with a police officer or other law enforcement officer for that purpose,
(d) to create an offence prohibiting the obtaining of personal information about a police officer or other law enforcement officer where it is intended to be used for the purpose of assaulting, stalking, harassing, intimidating, or otherwise harming, a police officer or other law enforcement officer as a consequence of the officer's duties or occupation.

Significant provisions include: 

Schedule 1 [2]: inserts into the Crimes Act 1900 section 60AA, which defines the expression “law enforcement officer” for the purposes of the new offences. “Law enforcement officers” include police officers, the Commissioner and an Assistant Commissioner for the Independent Commission Against Corruption, the Commissioner and an Assistant Commissioner for the Police Integrity Commission, the Commissioner and an Assistant Commissioner for the New South Wales Crime Commission, the Commissioner of Corrective Services, governors of correctional centres, correctional officers, probation and parole officers and certain officers of the Independent Commission Against Corruption, the Police Integrity Commission, the New South Wales Crime Commission and the Department of Juvenile Justice.

Schedule 1 [3]: inserts a new section 60(4) into the Crimes Act 1900 which extends the application of offences relating to assaulting, stalking, harassing, intimidating or maliciously wounding, or inflicting grievous bodily harm on, a police officer to off duty police officers against whom action is taken as a consequence of, or in retaliation for, actions undertaken by them in the execution of their duty or because they are police officers. Officers in these circumstances will be taken to be acting in the execution of their duty. Currently, the only circumstance in which an officer is taken to be acting in the execution of the officer's duty while off duty is in the case of an assault that arises as a consequence of, or in retaliation for, actions undertaken by the officer in the execution of the officer's duty.

Schedule 1 [4]: inserts sections 60A, 60B and 60C into the Crimes Act 1900.

Section 60A:
(a) makes it an offence to assault, stalk, harass or intimidate a law enforcement officer (other than a police officer) while in the execution of the officer's duty, with a maximum penalty of 5 years imprisonment (where no actual bodily harm is occasioned), and 
(b) makes it an offence to assault any such officer while in the execution of the officer's duty and occasion actual bodily harm, with a maximum penalty of 7 years imprisonment, and
(c) makes it an offence to maliciously by any means wound any such officer, or inflict grievous bodily harm on any such officer, while in the execution of the officer's duty, with a maximum penalty of 12 years imprisonment. 

The circumstances in which actions against any such officer will be taken to occur in the execution of the officer's duty will be the same as those for the same offences relating to police officers.

Section 60B makes it an offence to assault, stalk, harass or intimidate any person with whom a law enforcement officer has a domestic relationship (including a relative) with the intention of causing the officer to fear physical or mental harm, as a consequence of, or in retaliation for, actions undertaken by that law enforcement officer while in the execution of the officer's duty or because the officer is a law enforcement officer (maximum penalty 5 years imprisonment).

It will also be an offence to obtain information about a person with whom a law enforcement officer has a domestic relationship with the intention of using or permitting the use of the information to cause the officer to fear physical or mental harm (maximum penalty 2 years imprisonment).

For the purposes of the offences, such a fear may include the fear of physical or mental harm to the person against whom the actions are taken. An intention to cause fear is established if a person knows the actions are likely to cause fear in the other person. It does not matter whether physical or mental harm was actually feared. The section also defines the persons with whom an officer is taken to have a domestic relationship.

Section 60C makes it an offence to obtain personal information about a law enforcement officer with the intention of using or permitting the use of the information for the purpose of assaulting, stalking, harassing, intimidating, or otherwise harming, the officer as a consequence of, or in retaliation for, actions undertaken by the officer or because the officer is a law enforcement officer (maximum penalty 2 years imprisonment).

The Act also amends the Criminal Procedure Act 1986, legislation that enables certain indictable offences to be dealt with summarily by a Local Court and prescribes the maximum penalties that may be imposed when those offences are dealt with summarily. An offence listed in Table 1 to Schedule 1 to that Act (a Table 1 offence) must be dealt with summarily unless the prosecuting authority or the person charged with the offence elects to have the offence dealt with on indictment. An offence listed in Table 2 to Schedule 1 to that Act (a Table 2 offence) must be dealt with summarily unless the prosecuting authority elects to have the offence dealt with on indictment. 

Schedule 2 [1] of the Crimes Amendment (Police and Other Law Enforcement Officers) Act 2002 amends section 28 of the Criminal Procedure Act 1986 and prescribes the maximum penalty for an offence under (sub)sections 60A (1), 60B and 60C of the Crimes Act 1900 if dealt with summarily. The maximum penalty is to be imprisonment for 2 years, or a fine of 50 penalty units, or both. 

Schedule 2 [2] makes an offence under subsection 60A (2) of the Crimes Act 1900 a Table 1 offence.

Schedule 2 [3] makes offences under (sub)sections 60A (1), 60B and 60C of the Crimes Act 1900 Table 2 offences.
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9. Crimes Amendment (Bushfires) Act 2002 No. 24


The Crimes Amendment (Bushfires) Act 2002 commenced operation on 19 July 2002.

The object of the Act is to amend the Crimes Act 1900 to provide for an offence of causing a bushfire. New sections 203D and 203E provide that the offence carries a maximum penalty of imprisonment for 14 years, and covers persons who intentionally cause a fire and intend the fire to spread, or are reckless as to the spread of the fire, beyond their control to vegetation on public land or land belonging to another.

A person is not guilty of the offence if the person is a fire fighter, or is acting under the direction of a fire fighter, and caused the fire in the course of bushfire fighting or hazard reduction operations.

The offence is generally based on the offence contained in the Model Criminal Code recommended by the Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General. In light of other relevant offences and penalties in New South Wales, the proposed offence carries a slightly lower maximum penalty (imprisonment for 14 years rather than 15 years) and provides an express defence for fire fighters.

The offence applies to a person who “causes a fire”, which is defined to include lighting a fire or maintaining a fire, and also failing to contain a fire (except where the fire was lit by another person or the fire is beyond the control of the person who lit the fire). This covers the situation where, for example, a person lights a fire that at that time is not at risk of spreading beyond the person's capacity to extinguish it, but at a later time the person fails to contain the fire when there is a risk that it will so spread. 

The offence complements the existing offence relating to the setting of fires, without lawful authority, in section 100 (1) of the Rural Fires Act 1997. That existing offence carries a maximum penalty of 5 years imprisonment or 1,000 penalty units (currently $110,000).

New Subsection 203E (4) of the Crimes Act 1900 provides that the offence under section 100 (1) of the Rural Fires Act 1997 is available as an alternative verdict in a prosecution under the new offence.
Top


10. Crimes (Forensic Procedures) Amendment Act 2002 No. 35


(i) Crimes (Forensic Procedures) Act 2000 No. 59

The Crimes (Forensic Procedures) Act 2000 [the ‘Principal Act’] commenced operation on 1 January 2001. The Act regulates the way in which police can conduct forensic procedures on suspects, persons convicted and serving a sentence of imprisonment for a serious indictable offence and volunteers. The Act replaced subsections 353A (3A) and (3B) of the Crimes Act 1900 with a more extensive regime for the collection of forensic evidence from individuals.

The types of forensic procedures, which are provided for by the Principal Act, are not limited to collecting DNA samples. An example of another type of forensic procedure that can be conducted under the Act is the testing of a suspect’s hands for gunshot residue. Nevertheless it is the provisions of the Act dealing with DNA evidence that are usually regarded as being the most significant.

Since the Principal Act commenced last year DNA profiling of serious indictable offenders has proceeded with over 7,000 samples taken from inmates in New South Wales.

Part 8 of the Principal Act regulates the way in which police conduct a forensic procedure on a “volunteer”. The term “volunteer” is defined as a person, other than a suspect, who volunteers to police to undergo a forensic procedure. Part 8 was not proclaimed along with the rest of the Act in January 2001 due to concerns that the definition of the term “volunteer” used in the Principal Act also applies to a person who is a victim of crime.

The Principal Act has been subject to a number of reviews since it commenced including a review by the Standing Committee on Law and Justice and a review by the Ombudsman. As a result of the review by the Standing Committee on Law and Justice, discussions between officers of the Attorney General’s Department with NSW Police and correspondence received from other agencies such as the Office of the Director of Public Prosecutions as to the operation of the Act, it has become clear that a number of amendments are necessary. These amendments are contained in the Crimes (Forensic Procedures) Amendment Act 2002.

(ii) The Crimes (Forensic Procedures) Amendment Act 2002 No. 35

The Crimes (Forensic Procedures) Amendment Act 2002 [the ‘Amendment Act’] was assented to on 25 June 2002 and is expected to commence in early 2003. The following is a summary of its main features.

The Amendment Act will make an important amendment to the definition of “volunteer” in Part 8 of the Principal Act. The volunteer provisions in Part 8 were mainly designed to regulate the testing of volunteers in mass screening situations, such as the mass screening that occurred in Wee Waa in 2000. The provisions were not originally proposed to apply to victims of personal violence offences.

There are formal procedural requirements in Part 8 that are inappropriate for victims of personal violence offences who may be traumatised at the time they are asked to undergo a forensic procedure. An example of this is the requirement in section 57 of the Act that forensic procedures be electronically recorded. Requiring police to comply with all of the provisions of Part 8 whenever they deal with a victim of crime would also create an unnecessary administrative and legal burden for police. 

There is also concern that the volunteer provisions of Part 8 as presently drafted may pose difficulties for police in the investigation of property offences as it could catch the fingerprinting of owners or occupiers of property at the scene of a property offence for the purpose of isolating the alleged offender’s fingerprints at the scene of the crime and eliminating the prints of persons legitimately at the scene.

The Amendment Act addresses this problem by amending the definition of “volunteers” to exclude from the operation of Part 8: 

  Victims of offences against the person as found in Parts 3 and subdivision 2 of Division 1 of 4, of the Crimes Act 1900; and 

  Persons who volunteer to provide a sample of their fingerprints for elimination purposes in relation to property offences.

The Attorney General’s Department is presently working with NSW Police, the Department of Women and the Department of Health to produce a protocol to provide protection for victims of personal violence offences when they are requested to undergo a forensic procedure. The requirements under the Protocol will be less formal than the provisions of Part 8 but will still ensure that the victim’s rights are properly observed by police officers. For example the protocol will include all of the information that must be given to victims before they provide a sample for DNA testing, including what will happen to the sample.

In addition, the Amendment Act provides that the fingerprint sample taken from persons for elimination purposes in property offences must be destroyed or returned to the person as soon as practicable after the sample has been used to eliminate the person from inquiries in relation to the offence.

Another important amendment relates to the missing persons index on the DNA database.

The missing persons index is defined in section 90 of the Principal Act as an index of DNA profiles derived from forensic material of persons who are missing and of their blood relatives.

DNA profiles on the missing persons index can be matched against all of the other indexes on the DNA database. Unrestricted matching of these profiles is essential given the variety of circumstances that a missing person may be identified using the DNA database. 

Concerns have been raised however, that section 93 of the Principal Act permits DNA profiles obtained from relatives of missing persons to be matched against samples from scenes of unsolved crime. It could be argued that by volunteering samples, relatives of missing persons put themselves at risk of being implicated in other crimes.

The Amendment Act is intended to address these concerns. The amendments provide that: 

  A person giving a sample for the purposes of the missing persons index must first be told that their DNA profile may be matched against all of the other indexes on the database; and 
  Information about a match between that person’s profile and any other DNA profile on the database cannot be used in proceedings against that person. If there is a match that implicates the person in the commission of another offence police must carry out a fresh forensic procedure under the provisions of the Act dealing with suspects in Parts 3 to 6 of the Act in order to obtain an admissible sample. This amendment will apply to samples that have already been provided under the Act. 

The other amendments are intended to: 

  Clarify some sections of the Principal Act; 

  Correct some drafting anomalies in the Principal Act; and 
  Simplify some aspects of the Principal Act.

For example, the Principal Act provides for “authorised applicants” to make applications to magistrates for an interim, final or second order for the carrying out of a forensic procedure. The class of people who are authorised applicants for an order for the carrying out of a forensic procedure on a suspect include an “investigating police officer” in relation to an offence. 

At present the term “investigating police officer” is defined as the officer in charge of the investigation of the offence. This definition has proved to be too restrictive in practice. It does not recognise the operational realities associated with the conduct of police investigations. In the early stages of an investigation there may not be a designated officer in charge. There may be more than one officer in charge of a large complex or urgent investigation.

The Amendment Act addresses this problem by extending the definition of “investigating police officer” to include any police officer involved in the investigation of the relevant offence.

The Principal Act provides for a person to act as an “interview friend” of a suspect or serious indictable offender for the purposes of various provisions of the Act, including when a police officer asks a suspect who is an Aboriginal person or a Torres Strait Islander to consent to a forensic procedure.

Subsection 10 (9) of the Principal Act presently permits police to exclude an interview friend if the interview friend unreasonably interferes with or obstructs the police officer. 

The Amendment Act amends section 10 and gives police an additional basis on which they can exclude an interview friend namely if they believe, based on reasonable grounds, that the interview friend may be a co-offender of the suspect or may be involved in some other way with the suspect, in the commission of the alleged offence.

The Amendment Act also provides that if police exclude an interview friend the suspect may then choose another interview friend. If the suspect does not choose another and does not waive their right to an interview friend then police may arrange for any of the persons referred to in the definition of “interview friend” in section 4 of the Principal Act to attend.

The Amendment Act will also amend section 27 of the Principal Act to extend the circumstances in which a magistrate may make a second order for the carrying out of a forensic procedure to include the situation where the forensic material has been lost or is for any other reason not available for analysis and the carrying out of the forensic procedure for a second time is justified in all the circumstances.

Section 32 of the Principal Act provides for the making of an interim order authorising the carrying out of a forensic procedure on a suspect where such an order is urgently required. An interim order operates until a Magistrate, at a hearing, confirms the interim order or disallows the interim order.

The Amendment Act also contains a number of amendments that are intended to improve the provisions in the Act dealing with applications for interim orders for forensic procedures. These particular amendments: 

  Clarify the effect of consent on an interim order; 

  Clarify the conditions to be met before an interim order can be confirmed; 

  Require applications for interim orders to be in person unless impracticable; 

  Remove the requirement to support applications by evidence on oath or affidavit in those cases where applications are made by telephone or facsimile; 
  Simplify the recording requirements for the making of interim orders; and 

  Make it an offence for a person to give information that they know is false or misleading in an application for an interim order.

Subsection 44(a) of the Principal Act provides that a forensic procedure should not be carried out in the presence or view of a person who is of the opposite sex to the suspect except as permitted by the Act.

This requirement however is quite unnecessary in cases where the suspect self-administers a buccal swab to the mouth. The Amendment Act will amend the Principal Act to exempt self-administered buccal swabs from this requirement. 

The Amendment Act will also correct a number of drafting anomalies in sections 9, 57, 70(1), 87 and 96 of the Principal Act.

Finally, the Amendment Act will also extend the period under which the Ombudsman is to keep the Principal Act under review. This period is now extended for a further period of 18 months from the date that Part 8 is proclaimed. 

Reviews of the Act

The Attorney General’s Department is presently conducting a review of the entire Crimes (Forensic Procedures) Act 2000. That review is being conducted pursuant to section 122 of that Act. The report in relation to that review must be tabled in both Houses of Parliament no later than 5 January 2003. 

The Criminal Law Review Division has engaged Professor Mark Findlay at the Institute of Criminology, University of Sydney to assist in conducting the review of the Act. As part of the review it is proposed to administer surveys to police prosecutors, prosecutors in the Office of the Director of Public Prosecutions and defence lawyers in relation to evidence obtained under the Act. 

It is also intended to identify (with the assistance of the Office of the Director of Public Prosecutions and the Public Defender’s Office) all criminal trials occurring in the period from approximately July to November 2002 in which it is anticipated DNA evidence will be used. Professor Findlay wishes to administer questionnaires to the trial counsel as well as possibly the jury (subject to the necessary approvals being given) and/or the trial judge.

It is also proposed, as part of the review, to conduct recorded focus group sessions later in the year. 
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11. Summary Offences Amendment (Places of Detention) Act 2002 No. 37


The Summary Offences Amendment (Places of Detention) Act 2002 was assented to on 25 June 2002. The Act has not yet commenced. The Act amends the Summary Offences Act 1988.

The object of the Act is to enable a correctional officer to stop, detain and search a person or a vehicle in or in the immediate vicinity of a place of detention if the correctional officer has reasonable grounds to suspect that the person may be committing, may have committed or intends to commit an offence under Part 4A (Offences relating to places of detention) of the Summary Offences Act 1988.

The offences in Part 4A of that Act relate to the following matters:

(a) bringing liquor, prohibited drugs, prohibited plants or other specified substances into a place of detention,
(b) bringing syringes into a place of detention or supplying syringes to an inmate in lawful custody,
(c) unlawfully possessing an offensive weapon or instrument in a place of detention,
(d) unlawfully loitering about a place of detention, or entering a place of detention, or communicating with an inmate,
(e) unlawfully delivering anything to an inmate, or bringing anything into a place of detention, or conveying anything out of a place of detention, or receiving anything for conveyance out of a place of detention, or secreting or leaving anything for the purpose of its being found by an inmate.

The Act provides that a correctional officer must not detain a person in the exercise of the power to detain and search the person any longer than is reasonably necessary for the purpose, and in any event for no longer than 4 hours. A correctional officer may detain a person reasonably suspected of committing an offence under Part 4A until the arrival of a police officer to conduct a search of the person.

A correctional officer must conduct a search with due regard to dignity and self-respect and in as seemly a manner as is consistent with the conduct of an effective search. In particular, a correctional officer must not direct a person to remove any item of clothing (other than a hat, gloves, coat, jacket or shoes) and must not search the person by running the officer's hands over the person's clothing.

A search must, if practicable, be conducted by a person of the same sex as the person being searched. If the person being searched is a minor or is mentally incapacitated, the person is to be searched in the presence of an adult who accompanied the person to the place of detention. If there is no such adult, the person is to be searched in the presence of a member of staff who is not a correctional officer.

Schedule 1 [7] contains a number of provisions pertaining to the requirements of searches. These include: 

Section 27G: deals with the conduct of a search. 

Section 27H: provides for the use of dogs to conduct searches. 

Section 27I: authorises correctional officers to use reasonable force in the exercise of a function under the proposed sections.

Section 27J: stipulates that a person may not be detained in the exercise of a power to search for any longer than is reasonably necessary, and in any case for no longer than 4 hours. In addition, a correctional officer who detains, searches or arrests a person under section 27F must, before or as soon as practicable after exercising the power, provide the person with specified information about the officer and the exercise of the power, and a warning that it is an offence to fail to comply with a request or direction of the officer.

Section 27K: creates offences of failing to comply with a request or a direction of a correctional officer under Part 4A, failing or refusing to produce on request anything detected by a search, and resisting or impeding a search.

Section 27L: provides that the powers conferred on correctional officers and police officers by the proposed Act do not limit any other powers of correctional officers, police officers or other persons to conduct searches.

Section 27M: deals with the admissibility of evidence discovered during a search. 

Section 27N: exempts a person who conducts a search under the direction of a correctional officer from personal liability in respect of the search.
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12. Crimes (Administration of Sentences) Amendment Act 2002 No. 36 


The Crimes (Administration of Sentences) Amendment Act 2002 was assented to on 25 June 2002. The Act has not yet commenced operation.

The Act has a number of objects. One of these objects is to provide that a police officer who captures an escaped inmate is to take the inmate before an authorised justice to be dealt with according to law, and a correctional officer who captures an escaped inmate is to take the inmate to a police officer or before an authorised justice to be dealt with according to law.

Schedule 1 [1] amends section 39 of the Crimes (Administration of Sentences) Act 1999 (the ‘Principal Act’) to require a police officer or correctional officer who arrests an escaped inmate to take the inmate before an authorised justice. Currently, section 39 requires an escaped inmate to be taken to the nearest appropriate correctional centre. 

The amendment aligns the procedures following an arrest of an escaped inmate under the Principal Act with the procedures under section 352AA of the Crimes Act 1900 for the arrest of a prisoner who is unlawfully at large. A prisoner who is "unlawfully at large" is a prisoner who is at large, otherwise than by reason of having escaped from lawful custody, at a time when the person is required by law to be in custody.
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13. Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Bill 2002


The Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Bill 2002 was introduced into the Legislative Assembly on 23 October 2002 and passed by the Assembly on 31 October 2002. The Bill is expected to be passed by the Legislative Council in the week of 18 November 2002.

The principal objects of the Bill are to amend the Crimes (Sentencing Procedure) Act 1999:
(a) to establish a scheme of standard minimum sentencing for a number of serious offences, and
(b) to constitute a New South Wales Sentencing Council to advise the Minister in connection with sentencing matters.

The reforms are aimed at promoting consistency and transparency in sentencing, and promoting public understanding of sentencing.

The Bill sets standard non-parole periods for a number of serious offences. Under the Bill, the sentencing court is to set the standard non-parole period as the non-parole period for an offence included in the proposed scheme unless the court determines that there are reasons for increasing or reducing the standard non-parole period.

A court that increases or reduces the standard non-parole period for an offence must make a record of its reasons for doing so, and must identify in the record of its reasons each factor to which it had regard.

The Bill also specifies the purposes of sentencing, and indicates specific aggravating and mitigating factors that a court is required to take into account when determining the appropriate sentence for offences generally.

Significant provisions include the following:

Purposes of sentencing

Schedule 1 [1] inserts into the Crimes (Sentencing Procedure) Act 1999 [the Principal Act] a new section 3A which sets out the purposes for which a court may impose a sentence on an offender. These purposes are as follows:
(a) to ensure that the offender is adequately punished for the offence,
(b) to prevent crime by deterring the offender and other persons from committing similar offences,
(c) to protect the community from the offender,
(d) to promote the rehabilitation of the offender,
(e) to make the offender accountable for his or her actions,
(f) to denounce the conduct of the offender,
(g) to recognise the harm done to the victim of the crime and the community.

Aggravating, mitigating and other factors in sentencing

Schedule 1 [2] replaces existing section 21A of the Principal Act with a new section 21A that sets out specific aggravating and mitigating circumstances that are to be taken into account by sentencing courts in determining the appropriate sentence for an offence, if those circumstances are relevant and known to the court. The court is also required to take into account any other objective or subjective factor that affects the relative seriousness of the offence.

The requirement for a court to take into account these aggravating and mitigating factors and other matters applies in sentencing for any offence, not just to the offences that are subject to a standard non-parole period under proposed Division 1A of Part 4 of the Principal Act.

Proposed section 21A(4) provides that a sentencing court is not to have regard to any aggravating or mitigating factor specified in the section if it would be contrary to any Act or rule of law to do so. This provision makes it clear that a rule of law such as the rule expressed in The Queen v De Simoni (1981) 147 CLR 383 is not affected. (The High Court in De Simoni held that a sentencing court may not take into account circumstances of aggravation that would have warranted a conviction for a more serious offence for which the offender was not charged.)

Proposed section 21A (5) makes it clear that the aggravating and mitigating factors specified in the section are not exhaustive. That is, the sentencing court may also take into account any other matter that it is required or permitted to take into account under any Act or rule of law.

Setting non-parole period and balance of term of sentence

Schedule 1 [3] replaces existing section 44 of the Principal Act with a new section that requires the sentencing court to set a non-parole period for the sentence before setting the balance of the term of the sentence. The balance of the term of the sentence must not exceed one-third of the non-parole period for the sentence, unless the court decides that there are special circumstances for it being more. At present section 44 requires the court to set the total sentence and then fix the non-parole period.

The replacement of the existing section is a necessary consequence of the introduction of the scheme of standard non-parole periods. The effect of proposed section 44 is to maintain (by a different method of calculation) the existing presumptive ratio between the non-parole period of a sentence and the period during which the offender may be released on parole.

Standard non-parole periods

Schedule 1 [4] inserts a new Division 1A (sections 54A-54D) into Part 4 of the Principal Act. The proposed Division provides for standard non-parole periods for a number of serious offences listed in the Table to the proposed Division.

Proposed section 54A provides that the standard non-parole period for an offence is the non-parole period set out opposite the offence in the Table to the proposed Division. The offences specified in that Table include murder, wounding with intent to do bodily harm or resist arrest, certain assault offences involving injury to police officers, certain sexual assault offence, certain robbery and break and enter offences, car-jacking, certain offences involving commercial quantities of prohibited drugs and unauthorised possession or use of a firearm.

The standard non-parole period or an offence represents the non-parole period for an offence in the middle of the range of objective seriousness for such an offence. The standard non-parole period provides a reference point or benchmark for offences that are above or below the middle of the range of objective seriousness for such an offence. 

Proposed section 54B provides that a court sentencing an offender to imprisonment for an offence set out in the Table to the proposed Division is to set the standard non-parole period as the non-parole period for the offence unless the court determines that there are reasons for increasing or reducing the standard non-parole period. The reasons for which the court may increase or reduce the non-parole period are any matters referred to in proposed section 21A.

The court must make a record of its reasons for increasing or reducing the standard non-parole period, and must identify in the record of its reasons each factor to which it has regard (proposed section 54B(4)).

Under the Bill, the sentencing process remains one of synthesis of all the relevant factors in the circumstances of the case. The requirement for a court to identify each factor that it takes into account does not require the court to assign a numerical value to each factor. That is, proposed section 54B does not require the court to adopt a mathematical or multi-stage approach to sentencing.

Proposed section 54C requires a court that imposes a non-custodial sentence for an offence set out in the Table to the proposed Division to make a record for its reasons for doing so. The court must identify in the record of its reasons each mitigating factor that it took into account.

Proposed section 54D provides that standard non-parole periods do not apply to the sentencing of an offender to imprisonment for life or for any other indeterminate period, or to detention under the Mental Health (Criminal Procedure) Act 1990. Standard non-parole periods also do not apply if the offence for which the offender is sentenced is dealt with summarily.

Schedule 2 [3] is a consequential amendment that excludes offences that are subject to standard non-parole periods from section 45 of the Principal Act. That section enables a court sentencing an offender to imprisonment to decline to set a non-parole period (that is, the offender will serve the entire sentence in detention with no period of parole.)

The proposed amendment avoids the possibility that an offender sentenced under section 45 for an offence subject to a standard non-parole period would actually be subject to a shorter total sentence than an offender who was sentenced for the same offence under proposed section 44.

NSW South Wales Sentencing Council 

Schedule 1 [5] inserts a new Part 8B (sections 100I – 100L) into the Principal Act. The proposed Part constitutes a New South Wales Sentencing Council.

The Sentencing Council is to have the following functions:
(a) advising and consulting with the Minister in relation to offences suitable for standard non-parole periods and their proposed length,
(b) advising and consulting with the Minister in relation to offences suitable for guideline judgements and the submissions to be made by the Minister on an application for a guideline judgement,
(c) monitoring, and reporting annually to the Minister on, sentencing trends and practices, including the operation of standard non-parole periods and guideline judgements,
(d) at the request of the Minister, preparing research papers or reports on particular subjects in connection with sentencing.

The Sentencing Council is to consist of 10 members appointed by the Minister, of whom:
(a) one is to be a retired judicial officer, and
(b) one is to have expertise or experience in law enforcement, and
(c) three are to have expertise or experience in criminal law or sentencing (including one person who has experience or expertise in the area of prosecution and one person who has experience or expertise in the area of defence), and
(d) one is to be a person who has expertise or experience in Aboriginal justice matters, and
(e) four are to be persons representing the general community, of whom two are to have expertise or experience in matters associated with victims of crime.

Schedule 1 [7] inserts a new Schedule 1A into the Principal Act. Proposed Schedule 1A contains provisions relating to the membership and procedure of the Sentencing Council.

Review of the proposed Act

Schedule 1 [6] inserts a new section 106 that requires the Minister to review the amendments made by the proposed Act relating to standard non-parole periods as soon as possible after 4 years, and to report the results of the review to Parliament.

Effect of failure to comply with Principal Act

Schedule 2 [4] inserts a new section 101A that provides that a failure to comply with a provision of the Principal Act may be considered by an appeal court in any appeal against sentence even if the Act declares that the failure to comply does not invalidate the sentence. The proposed section ensures that the courts are not relieved of the obligation to comply with the Principal Act with respect to standard non-parole periods or other matters, but protects the validity of any sentence until such time as the matter is considered by an appeal court.

Transitional Provisions

The transitional provisions in the Bill provide that sections 3A (purposes of sentencing) and 21A will apply after commencement to all offences whenever committed. New Division 1A (which provides for standard non-parole periods for specified offences) will apply, after commencement, only to sentencing for offences committed after commencement. 
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14. Law Enforcement (Powers and Responsibilities) Bill 2002


The Law Enforcement (Powers and Responsibilities) Bill 2002 was passed by the Legislative Assembly on 13 November 2002. It is yet to be passed by the Legislative Council.

The objects of this Bill are to:
(a) consolidate, restate and clarify the law relating to police and other law enforcement officers' powers and responsibilities, and
(b) set out the safeguards applicable in respect of persons being investigated for offences, and
(c) make provision for other police powers, including powers relating to crime scenes, production of bank documents and other matters, and
(d) make consequential repeals of, and amendments to, other Acts and provisions of a savings and transitional nature.

The proposed Part 2 sets out powers of police officers to enter premises for particular purposes. These powers are derived from existing common law powers and also from powers contained in legislation of other jurisdictions.

The provisions of the proposed Part 3 re-enact existing New South Wales legislation. Division 1 contains provisions relating to the general power to require identity to be disclosed. Division 2 contains provisions relating to powers to require the identity of drivers and passengers to be disclosed. Division 3 contains provisions relating to powers enabling a police officer to request a person to provide proof of his or her identity. 

The proposed Part 4 re-enacts existing New South Wales legislation in relation to search and seizure powers without a warrant. Division 1 contains provisions relating to general personal search and seizure powers. Division 2 contains provisions relating to searches of persons on arrest or while in custody. Division 3 contains provisions relating to additional personal search and seizure powers in public places and schools. Division 4 relates to provisions relating generally to personal searches. Division 5 contains provisions relating to vehicle entry, search and roadblock powers. Division 6 contains provisions relating to 
vessel and aircraft entry and search powers. 

The provisions of the proposed Part 5 re-enact existing New South Wales legislation and relate to search and seizure powers with warrant or other authority. Division 2 contains provisions relating to police powers and warrants. Division 3 contains provisions relating to notices to produce documents. Division 4 contains provisions relating generally to warrants and notices to produce documents. Division 5 contains other miscellaneous provisions.

The provisions of the proposed Part 6 re-enact existing New South Wales legislation in relation to search, entry and seizure powers relating to domestic violence offences

The proposed Part 7 enacts new provisions setting out the powers of police officers in relation to crime scenes.

The provisions of the proposed Part 8 re-enact existing New South Wales legislation and enact certain provisions reflecting the common law in relation to arrest powers.

The proposed Part 9 contains provisions relating to investigations and questioning. Division 2 contains provisions relating to investigation and questioning powers. Division 3 contains provisions relating to safeguards relating to persons in custody for questioning. Division 4 contains provisions relating to regulations.

The provisions of the proposed Part 10 re-enact existing New South Wales legislation in relation to other powers relating to persons in custody. Division 1 contains provisions relating to taking of identification particulars. Division 2 contains provisions relating to the examination of persons in custody. 

The provisions of the proposed Part 11 re-enact existing New South Wales legislation in relation to drug detection powers. Division 1 contains provisions relating to drug premises. Division 2 contains provisions relating to use of drug detection dogs. Division 3 contains provisions relating to use of medical imaging to search for internally concealed drugs.

The provisions of the proposed Part 12 re-enact existing New South Wales legislation in relation to vehicles and traffic powers. Division 1 contains provisions relating to regulation of traffic. Division 2 contains provisions relating to other police powers relating to vehicles. Division 3 contains provisions relating to powers to prevent intoxicated drivers from driving

The provisions of the proposed Part 13 re-enact existing New South Wales legislation relating to the use of dogs to detect firearms and explosives.

The provisions of the proposed Part 14 re-enact existing New South Wales legislation relating to powers to give directions.

The provisions of the proposed Part 15 extend safeguards currently applicable to the exercise of some police powers to the broad range of powers.

The provisions of the proposed Part 16 re-enact existing New South Wales legislation relating to intoxicated persons

The provisions of the proposed Part 17 relate to property in police custody. Division 1 contains provisions relating to confiscated knives and other dangerous articles and implements. The provisions re-enact existing New South Wales legislation and extend its operation to seized dangerous articles. Division 2 contain provisions relating to other property in police custody and extend to property that is not connected with an offence provisions currently applicable only to property in police custody that is connected with an offence and enable courts to determine matters relating to the ownership of property in police custody. The proposed Division also re-enacts provisions of existing New South Wales legislation relating to livestock in police custody.

The proposed provisions of Part 18 relate to use of force.

The proposed Part 19 contains miscellaneous provisions. 
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15. Crimes Legislation Amendment Bill 2002


The Crimes Legislation Amendment Bill 2002 is currently before Parliament. The Bill sets out various uncontentious amendments to legislation to improve the administration of criminal law in the State. The Bill sets out a series of reforms to the legislation, concerning matters of both procedure and principle and is designed to facilitate the efficient delivery of justice in this State. The Bill includes the following amendments:

(i) Review of bail undertakings

Currently under the Bail Act 1978 the courts may review conditions of bail as part of a general review of bail or as part of a review limited to bail conditions where a person remains in custody after being granted bail because a condition of bail has not been complied with. However, under section 48A(5) of the Act, the Supreme Court may not conduct a review of bail conditions where the bail was not granted by the Supreme Court.

The Bill repeals section 48A(5) and removes the general prohibition on the Supreme Court conducting a limited review where it has not granted bail in circumstances where the accused has remained in custody because the accused is unable to comply with a bail condition. 

(ii) Amendments to the Search Warrants Act 1985

The Bill amends the Search Warrants Act 1985 to provide that the execution of search warrants are to be recorded by means of an audio and visual recording (section 19A). 

The Bill inserts a new Part 3A in the Search Warrants Act 1985 that authorises police officers executing search warrants in relation to premises to detain any person lawfully arrested on the premises for a certain period while the search warrant is being executed. The provisions of the Part are similar to the provisions of Part 10A of the Crimes Act 1900 (which deal with the detention of persons after arrest for the purposes of investigation.)

The Bill also makes amendments to Part 10A of the Crimes Act 1900 that are consequential on the insertion of Part 3A of the Search Warrants Act 1985. The amendments ensure that detention under the new Part 3A are taken into account for the purposes of determining an appropriate period of detention under Part 10A.

This amendment does not abrogate the general principle that a person must be brought before a court as soon as is reasonably practicable.

(iii) Self defence

Section 421 of the Crimes Act 1900 currently provides that a person is not criminally responsible for murder where the person uses force that involves the intentional or reckless infliction of death in circumstances where the conduct is not a reasonable response in the circumstances as he or she perceives them, but the person believes the conduct is necessary to defend himself or another person or to prevent or terminate the unlawful deprivation if his or her or another person’s liberty. The section operates to allow a verdict of manslaughter to be given if the person is otherwise criminally responsible for manslaughter.

The Bill amends section 421 in order to remove a possible anomaly by making it clear that the exclusion of criminal responsibility for murder for such conduct in those circumstances applies to any conduct that would otherwise amount to murder. The effect of the amendment is to require murder to be reduced to manslaughter if death is inflicted where the accused intends only to cause grievous bodily harm (since it is to be so reduced where the accused intends to kill). 

(iv) Consecutive sentences

At present, under section 58 of the Crimes (Sentencing Procedure) Act 1999 a Local Court magistrate may not impose a sentence of imprisonment that is consecutive on another sentence of imprisonment if the total accumulated sentence would be more than 3 years. There is an exception to this in section 58(3) that allows a magistrate to impose a consecutive sentence of imprisonment that would result in an accumulated sentence of more than 3 years where the first sentence was imposed by a court other than the Local Court, and the new sentence relates to an offence involving an assault on a correctional officer committed by the offender while a convicted inmate of a correctional centre.

The Bill amends section 58 to allow a Local Court magistrate to impose a sentence of imprisonment that is consecutive on another sentence of imprisonment imposed by a Local Court magistrate that will result in a total accumulated sentence of up to 3 years and 6 months, where the new sentence relates to an offence involving an assault on a correctional officer committed by the offender while a convicted inmate of a correctional centre. 

(v) Amendment of Mental Health Act 1990

Under sections 97 and 98 of the Mental Health Act 1990, prisoners may be transferred from a prison to a hospital if they are mentally ill persons or suffering from a mental condition for which treatment is available in a hospital. 

The Bill inserts proposed section 100A. The proposed section enables the Chief Health Officer, or a person authorised by the Chief Health Officer, to transfer a forensic patient who has been transferred back to a prison, if of the opinion that the person is not a mentally ill person or suffering from a mental condition for which treatment is available in a hospital. 

(vi) Amendment of the Mental Health (Criminal Procedure) Act 1990

Under the Mental Health (Criminal Procedure) Act 1990, a Magistrate may make certain orders as to the care of certain defendants if satisfied that it is more appropriate than proceeding according to law. Currently, that Act contains no enforcement procedure in relation to compliance with any condition of release.

The Bill clarifies that the persons who may be so dealt with are the following persons:
(a) developmentally disabled,
(b) defendants who are suffering from mental illness,
(c) defendants who are suffering from a mental condition for which treatment is available in a hospital.

The Bill enables a warrant to be issued for the arrest of a defendant who fails to comply with an order within 6 months of the order being made. On being brought back before a Magistrate, the Magistrate may proceed to deal with the charge as if the order had not been made. This is similar to the procedure applicable to a person who fails to comply with a good behaviour bond. 

The Bill enables a Magistrate who determines that a defendant is a mentally ill person to make a community treatment order, for the mandatory treatment of the defendant, under the Mental Health Act 1990. The order may be made only if the Magistrate could have made it under that Act. The effect of this is that before an order can be made the requirements of that Act, including the requirements that the person is a mentally ill person and that a health care agency has an appropriate treatment plan and is capable of implementing it, apply. The Magistrate must notify the Chief Health Officer before making such an order.
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16. Terrorism (Police Powers) Bill 2002


The Terrorism (Police Powers) Bill 2002 was introduced into the Legislative Assembly on 19 November 2002. The object of this Bill is to confer special powers on police officers to deal with imminent threats of terrorist acts and to respond to terrorist acts.

The Commissioner of Police (or other senior police officer) may, with the concurrence or confirmation of the Police Minister, give an authorisation for the exercise of those special powers:
(a) for the purpose of finding a particular person named or described in the
authorisation (the target person), or
(b) for the purpose of finding a particular vehicle, or a vehicle of a particular kind,
described in the authorisation (the target vehicle), or
(c) for the purpose of preventing or responding to a terrorist act in a particular
area described in the authorisation (the target area).

The authorisation enables a police officer to demand that a person give his or her

name and address (and to request proof of identity) if the officer reasonably
suspects that the person is the target person (or in his or her company), is in the
target vehicle or is in the target area (including entering or having just left the target
area). Such a person is also liable to be searched without warrant, as is any vehicle
that the officer reasonably suspects contains the target person, or is the target
vehicle or that is in the target area. An authorisation also permits a police officer to
enter and search, without warrant, any premises that he or she reasonably suspects
contains a target person or target vehicle or that are in the target area.

In relation to any search, a police officer is authorised to seize and detain anything
that the officer suspects on reasonable grounds may be used or may have been used
to commit a terrorist act or may provide evidence of the commission of a serious
indictable offence.

The Bill also amends the State Emergency and Rescue Management Act 1989 to
give additional powers to a police officer to quarantine a person who may have
been exposed to chemical, biological or radiological contamination and to direct the
person to undergo decontamination procedures. Police officers are also given
powers to remove a vehicle from a danger area and to prevent a person from
interfering with objects in, or removing objects from, a danger area.

The proposed Part 2 contains provisions relating to authorisation to exercise special powers. The proposed part 3 also relates to special powers.

The proposed part 4 contains provisions relating to recognised law enforcement officers.

The proposed part 5 contains miscellaneous provisions.

The provisions in the proposed Schedule 1 relate to the conduct of personal searches. 
The provisions of the proposed Schedule 2 relate to amendments to the State Emergency and Rescue Management Act 1989.

Proposed section 26 of the Bill requires a report to be provided to the Attorney General and the Police Minister by the Commissioner of Police as soon as practicable after the expiry of an authorization setting out the terms and period of the authorization, identifying as far as reasonably practicable the matters that were relied on for giving the authorization, describing the powers exercised and specifying the results of the exercise of those powers.

Proposed section 36 of the Bill provides for a review of the Act to be undertaken 12 months after the date of assent and every 12 months thereafter.
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