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Self-Defence

The Standing Committee of Attorneys-General (SCAG) is the forum in which all State and Territory Attorney’s-General meet with their Commonwealth counterpart. In 1991 the Standing Committee created the Criminal Law Officers Committee (MLOC) which in 1993 became the Model Criminal Code Officer’s Committee (MCCOC) as it is today. The Committee’s main task is the development of a national model criminal code for all Australian jurisdictions. The Committee consists of an officer from each jurisdiction with expertise in criminal law and criminal justice matters. 

Since 1993 the Committee has produced comprehensive reports on diverse areas of the criminal law and in 1992 it issued “Chapter 2 – General Principles of Criminal Responsibility” which contained within it the Committee’s model self-defence provisions.

Previously in NSW, legislation had been passed dealing with self defence in the home and in the workplace which sought to codify the law of self defence in these situations. The first of these was introduced in the Home Invasion (Occupants Protection) Act 1997 (NSW) which was concerned with the use of self defence by occupiers or owners in their domestic abode. The second was the Workplace (Occupants Protection) Act 2001 (NSW) which codified the law of the protection of property in the workplace. It was always intended that once the process of codification began, that this legislation would be encompassed into a broader codification process based on MCCOC. The result was the Crimes Amendment (Self-Defence) Act 2001 (NSW) (the Act), which commenced on 22 February 2002. The new self-defence codification provision is s418 of the Crimes Act, 1900. A copy of the Act is attached.

Prior to this enactment the law relating to self-defence was found in the body of common law combined in NSW with the two abovementioned pieces of legislation. The common law of self-defence recognises that a person has a basic right to repel an unlawful attack. For example, the common law has historically accepted that a person who kills another in legitimate self-defence is acting lawfully and should be acquitted of any charge of unlawful homicide. The common law permitted reasonable defence of one’s self, another person or property, or force used in the due execution of the process of law - for example, to effect an arrest. 

The common law also recognised the rights of an aggressor. Some may take the view that those who instigate unlawful attacks surrender all their rights to the protection of the law. Such a view goes against a society which regards the sanctity of life as the most basic value and does not condone physical violence. For these reasons the law had placed restrictions on the right of self-defence to prevent the defence from becoming a disguise for revenge or retaliation.

In Zecevic v DPP (Vic) (1987) 162 CLR 645, the High Court stated at 661:

"an explanation of the law of self-defence requires no set words or formula. The question to be asked in the end is simple. It is whether the accused believed upon reasonable grounds that it was necessary in self-defence to do what he did. If he had that belief and there were reasonable grounds for it, or if the jury is left in reasonable doubt about the matter, then he is entitled to an acquittal.”

The effect of Zecevic is that the issue for the jury is whether the defendant believed on reasonable grounds that the resort to force was necessary in defence of himself/herself (a partly subjective and partly objective test); and the force that the defendant believed was necessary to use was reasonable in all the circumstances, that is, according to the standards of a hypothetical reasonable person put in the defendant’s place (an objective test). 
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MCCOC model

The MCCOC model removed the objective element of the test as to what the defendant perceived the danger to be. This represents the common law before Zecevic and it means that a person who honestly thought they were in danger, even if they were wrong about that perception, may be able to rely on self defence for their actions. 

The person’s actions on the basis of their belief will still have to be reasonable, but the belief itself is totally subjective. The common law in NSW under Zecevic insisted on some objective danger existing before self defence could apply. 

The codified outcome effected by the Act has the effect of enabling defendants to rely on self-defence if they believed their conduct was necessary (even if they were wrong), so long as the response was objectively proportionate to the situation (as they perceived it). 

Thus the codification, applying to all trials commenced after the commencement of the Act (regardless of when the offence was committed), has the effect of restricting the use of self-defence to the following circumstances:

(a) for the purpose of defending oneself or another person

(b) for the purpose of preventing or terminating the unlawful deprivation of one’s liberty or the liberty of another person

(c) for the purpose of protecting property from unlawful taking, destruction, damage or interference

(d) for the purpose of preventing criminal trespass to any land or premises or removing a person committing a criminal trespass

Under the codification a person acts in self defence in the above circumstances if their conduct “is a reasonable response in the circumstances as he or she perceives them”. (s418)

The NSW legislation did not, however, follow the MCCOC proposals completely. The departures may be noted:

(a) whilst the Code and the Act exclude self-defence if a defendant uses force that intentionally or recklessly inflicts death for the purposes of protecting property or preventing a criminal trespass, unlike the Code, the Act does not exclude self-defence in these circumstances if the defendant uses force that inflicts really serious injury. (s420)

(b) the Act but not the Code reduces murder to manslaughter in the case of excessive self-defence, that is, in circumstances where a defendant uses force that inflicts death which is not a reasonable response in the circumstances, but where the defendant believed the conduct was necessary to defend himself or herself or another person or for preventing or terminating unlawful deprivation of liberty. (s421). Under the Code there is no partial defence to murder of excessive self defence. 
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CRIMES LEGISLATION AMENDMENT ACT 2001

This Act made a number of amendments to the criminal law in NSW. Some of the more important reforms are dealt with hereunder.

(i) Appeals to the Court of Criminal Appeal
The Criminal Appeal Act 1912 was amended to allow the Court of Criminal Appeal to deal with matters that are not the subject of an appeal when considering sentences which are made up of numerous charges.

Part 3 of the Criminal Appeal Act 1912 invests the Court of Criminal Appeal with jurisdiction to deal with appeals. The Court of Criminal Appeal held in R v Itamua [2000] NSWCCA 502 that there is a lacuna regarding the powers of the Court to deal with related matters that are not the subject of an appeal and suggested that there is a “pressing need for remedial legislation to overcome this unfortunate gap.”

In the course of its judgment the Court drew attention to an anomaly in the Criminal Appeal Act 1912, pursuant to which the Court, when upholding an appeal by an appellant against a manifestly excessive sentence, could only impose a new sentence in respect of the offence which is the subject of the applicant’s appeal. That is, the Court could not re-sentence the applicant for offences in respect of which no appeal had been lodged, even where the Court took the view that those sentences were manifestly inadequate. The problem will commonly arise where all of the sentences are imposed at the same time in respect of a number of matters.

The amendment will enable the Court of Criminal Appeal to deal with the totality of criminal offences on appeal when situations arise such as that in R v Itamua. 

A further important amendment of the Criminal Appeal Act 1912 relates to the procedures for filing an appeal or application for leave to appeal. The amendments allow the Court of Criminal Appeal to develop its own flexible rules for time limits in lodging appeals.

Section 10(1) of the Criminal Appeal Act 1912 previously provided that a notice of appeal or the seeking of leave to appeal must be lodged within 28 days of conviction or sentence by any person convicted on indictment. The Court could extend the time within which a notice of appeal is required to be given to the Court (s 10(3)).

Lodging a notice of appeal usually first requires preparation of transcripts and the correction by trial judges of their summing up and Remarks on Sentence. It often requires the obtaining of an advice of counsel and a determination by Legal Aid. A limit of twenty-eight days is, in most cases, impractical. 

In order to remedy this situation the amendment provides the Court with a flexible rule making power. Under the new s10 an appellant or applicant must give the Court in accordance with the Rules of Court, notice of intention to appeal, or notice of intention to apply for leave to appeal, within 28 days after the conviction or sentence. The Court may extend the time within which the notice is required to be given. The subsequent appeal, or application for leave to appeal, is to be made in accordance with the rules of the Court, which may include: 

(i) provision with respect to any statement of grounds of appeal, transcripts, exhibits or other documents or things to accompany the appeal or application, and
(ii) provision with respect to the timely institution and prosecution of the appeal or application, and
(iii) provision with respect to the period during which the notice under paragraph (a) has effect.

It should be noted that these amendments have not yet commenced.
It is expected that the above amendments will come into operation in April 2002. 
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(ii) Back-Up Offences
This area of reform amends sections 36 and 37 of the Criminal Procedure Act 1986 to:
(i) allow for the removal of the need for the trial court to seek consent from the parties to deal with back-up or related offences and provide that the court be required to deal with such offences unless it is not in the interests of justice to do so; (s37(1A))
(ii) provide that back up and related offences are to be transferred to the trial Court at the time of committal for trial; (s36(1)(b)(ii))
(iii) provide for the remission of back up and related offences to the Local Court when they are not dealt with in the higher court for whatever reason; (s39)
(iv) include provision for the transmittal of the section 36 Certificate from the Local Court to the court of trial and to make provision for the transferral to the trial court of related and back-up charges laid post committal.

Division 4 of the Criminal Procedure Act 1986 provides that the Supreme Court or District Court may deal with certain summary offences related to indictable offences, at the conclusion of the trial of an accused person. Pursuant to the former section 37(2) of the Act the trial court could deal with relevant back up or related offences on its own motion, or on the application of the accused person or the prosecutor, but could not do so unless both the accused person and the prosecutor consented to the offence being dealt with under the Part.

In practise, very few back up and related offences were being dealt with following trial, resulting in a subsequent hearing in the Local Court some time after the trial of the indictable offence. This prolonged the delay in having matters finalised, gave rise to possible unfairness to accused persons, resulted in added stress to victims and witnesses and incurred additional expense to the criminal justice system.

A further issue that has been addressed is the process for managing back-up and related offences. Following a committal for trial these charges previously remained in the Local Court and are adjourned, often more then once, awaiting the outcome of the indictable matter. The amendments remedy this problem by facilitating the transfer of these charges to the trial Court at the time of committal.

These amendments came into operation on 21 December 2001. 
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(iii) Guideline Judgments
In November 2001 the High Court delivered judgment in Wong v The Queen [2001] HCA 64. The appeal concerned, inter alia, the jurisdiction and power of the New South Wales Court of Criminal Appeal (CCA) to promulgate guideline judgments. In upholding the appeal Gaudron, Gummow and Hayne JJ held in a joint judgment that whilst s 5D(1) of the Criminal Appeal Act 1912 (the Act) gave jurisdiction to the CCA in the matter of the sentences passed upon the appellants in that case, the court had no jurisdiction in respect of sentences passed or to be passed on others in the future. The other three judges, Gleeson CJ and Kirby and Callinan JJ, expressed no concluded opinion on the question whether the CCA had power to promulgate a guideline judgment on its own motion.

The joint judgment found, however, that the CCA does have jurisdiction to promulgate a guideline judgment when an application is brought by the Attorney General pursuant to Part 3 Division 4 of the Crime (Sentencing Procedure) Act 1999 (formerly Part 8 of the Criminal Procedure Act 1986). Only one of the four guideline judgments already promulgated by the CCA with respect to State offences, R v Ponfield and Ors (1999) 48 NSWLR 327 relating to the offence of break, enter and steal, was brought on such an application. 

The amendments to the Crimes (Sentencing Procedure) Act 1999 (which came into operation on 18 December 2001) provide specific power to the Court of Criminal Appeal to promulgate guideline judgments. The amendments are retrospective in operation. 
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(iv) Abduction & Kidnapping
A further area of the law that has been reformed is Division 14, Part 3 of the Crimes Act 1900 relating to abduction and kidnapping. It should be noted that the reform of this Division began with the Crimes Amendment (Gang and Vehicle Related Offences) Act 2001. 

The most utilised provision of the Division was section 90A which was inserted into the Crimes Act 1900 (NSW) in 1961 by way of the Crimes (Amendment) Act 1961 (NSW) s 2(a). The provision established a maximum penalty for kidnapping of twenty years and provided for reduction to 14 years when the victim’s liberty was restored without ‘substantial injury’. 

Experience showed that the nature of appeals under s 90A were almost exclusively on the ground of an error of law at trial based on a contended incorrect application of the maximum penalty by the sentencing judge. 

The amendments have acted to bring this peculiar structure in line with other provisions of the Crimes Act through the provision of a basic offence and levels of aggravated offences building on that offence. A new basic offence of kidnapping has been enacted (s86(1)) which carries a maximum penalty of 14 years imprisonment. Aggravated offences with increased penalties have been created in ss86(2) and 86(3). An alternative verdict provision is contained in s86(4). A child abduction offence with a maximum penalty of 10 years imprisonment has also been introduced (s87).

The amendments also updated the language of the Division. 
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(v) Bomb Hoaxes
Under the existing law with respect to bomb hoaxes there are a number of statutory provisions creating offences where injury to persons, damage to property or contamination of goods is either caused or threatened by a person. There was a gap in the criminal law of New South Wales however, in regard to an absence of clear statutory proscription against the leaving of an article which is not dangerous in a place or the sending of an article (other than by post) by a person with intent to induce a belief of fear for safety in other persons. 

Accordingly, a new Part 3D of the Crimes Act (ss93IH and 93II) relating to bomb and other hoaxes has been enacted. Both offences carry a maximum penalty of 5 years imprisonment.

The provisions are complementary to already existing provisions in the Crimes Act 1900 such as section 93ID (making false statements concerning contamination of goods with intent to cause public alarm or economic loss) and section 203 (false statement that a person or property is in danger). 
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