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Diversion of the cognitively impaired or mentally ill defendant:  summary disposal of criminal offences under s 32 Mental Health (Criminal Procedure) Act 1990 *
Section 32 of the Mental Health (Criminal Procedure) Act 1990 provides magistrates with an alternative means of disposing of criminal charges where a defendant has an intellectual disability or mental disorder. As a result of an order under s 32, the accused person is not convicted but is, instead, diverted from the criminal justice system into the ‘human services sector’. 

Section 32 of the Mental Health (Criminal Procedure) Act 1990 was amended by the Crimes Legislation Amendment Act 2002, so that orders made under that section could be enforced. The effect of the amendment is that, for a period of up to six months, the person may be brought back to court if they breach the conditions and the charges may be dealt with de novo. The amendment also clarifies the categories of person for whom an order under the section is available. 

The amendment to s 32 commenced on 14 February 2004.

Why the reform was made?

This reform was recommended by the Interdepartmental Committee on the Mental Health (Criminal Procedure) Act 1990 and Cognate Legislation, a committee comprised of senior and experienced government agency representatives, barristers and psychiatrists. It was advocated mainly by magistrates and practitioners who could see that many did not comply with conditions of orders for which there was no ramification for non-compliance. This would lead to their offending behaviour escalating, something which was not detected until the person was brought before the court again on fresh - and often more serious - charges. Ultimately, courts were forced to impose severe criminal penalties, including custodial sentences. As a result, the opportunity for positive, effective intervention and diversion at the earliest stage was being lost. Many magistrates had become reluctant to make orders under s 32. Consequently, the rehabilitative opportunities the section presents were not being used.

The amendment is intended to augment the section and emphasise to persons subject to s 32 orders that there will be consequences for failure to comply with conditions. The underlying aim is to allow courts to intervene at the earliest possible stage, when compliance with treatment orders first breaks down.

Practical implementation issues

A Senior Officers Group, comprised of representatives of the key government agencies,
 was established to address implementation issues. Arising out of the work of the Senior Officers Group are a number of initiatives:

(i) The Community and Court Liaison Service (‘CCLS’) has undertaken to provide the services of its liaison officers to accused persons who have an intellectual disability who may be eligible for an order under s 32.

(ii) In light of recent structural changes, the Department of Ageing, Disability and Home Care (‘DADHC’) continues to discuss with the CCLS procedures to contact senior officers where there is difficulty placing individuals.

(iii) The DADHC is developing with the CCLS protocols for the preparation of pre-order reports.

(iv) The Chief Magistrate is preparing a practice note that will set out clear principles and guidelines for the use of s 32 orders.

(v) The Probation and Parole Service (‘PPS’) and the Department of Juvenile Justice (‘DJJ’) will act as independent informants, instigating breach proceedings and instructing police prosecutors where appropriate, following advice from the service provider that the person is non-compliant with the conditions of an order.

(vi) NSW Police will prosecute s 32 breach proceedings (or the ‘rehearing’ of the original charge) instructed by the PPS or the DJJ.

(vii) The Attorney General’s Department has met with the Bureau of Crime Statistics and Research and the Local Court to ensure that data gathering will improve significantly. Improvements to the system will occur in March 2004.

(viii) The Local Court is developing and improving the forms for orders that may be made under s 32 (and 33), particularly to clarify the process to service providers. 

Matters of principle and practice

The following matters of principle and practice arise:

(a) An order under s 32 should not be made unless the magistrate is satisfied in relation to the objective elements of the charge.
  The magistrate does not have to reach any conclusion in relation to subjective elements.

(b) In appropriate cases, a court may still make an order under s 32 unconditional. 

(c) The Chief Magistrate has issued forms that effectively limit and clarify the orders that may be made under s 32 to those set out under s 32(3). These forms will be continue to be developed over time, with feedback from stakeholders.

(d) A court can only make an order binding a person, not a service provider. 
 However, it is suggested that, if a government agency has been established with the purpose of providing a particular service, there would seem to be some inherent obligation - or even a statutory obligation - on the part of the agency to provide that service as far as it is able.

(e) A court cannot make an order unless it is satisfied that the service is in fact available.
 Therefore a service provider should provide to the court a treatment plan (or some other similar document) before an order under s 32 is made. 

(f) The CCLS may be able to provide assistance in relation to negotiating access to a service, whether it is a non-government organisation or a government agency. (It should be noted that the role of the CCLS is not to perform the functions of the PPS or DJJ as the justice agency that determines whether to instigate breach proceedings, and it is not to act as an intermediary for the service provider when notifying the justice agencies about breaches, although from time to time the CCLS may be able to assist.) 

(g) In submitting a treatment plan with which the person must comply under a s 32 order, the service provider should acknowledge an obligation to report to the PPS or the DJJ when there is a breach of the order. 

Parties (and the Court) should ensure that this is explained to the service provider (whether a government agency or private practitioner) and that the service provider accepts this obligation.  It is important that service provider understands that they are accepting the client subject to the order and that successful completion of the order will lead to no further criminal action being taken against the client. Treatment or other services that a person may receive in connection with an order made under s 32 is delivered in a ‘forensic’ context. The opportunity to treat may arise as a consequence of an offending act. This is not an unresolvable conflict issue, as it is an issue that forensic psychiatrists and others providing service/treatment in a criminal/forensic context, have to deal with already, for example, in relation to orders under the Mental Health Act 1990. 

Failure to notify a justice agency that a client is in breach of conditions of a s 32 order, where the provider understands that they are agreeing to notify of breaches, may have civil liability implications.  

In relation to providing information to courts, the PPS and the DJJ, service providers should be aware of confidentiality issues with clients. The CCLS currently overcome this by means of the client signing a waiver. This is a matter that may need to be considered for future law reform.

(h) The purpose of the order is diversion from the criminal justice system into the human services sector. The court does not convict the person (even where it would otherwise have made a finding of guilt beyond a reasonable doubt). Accordingly, it is not appropriate that the order set out a condition to be of good behaviour. Orders under s 32 are not ‘good behaviour bonds’. 

Note also that under section 36, “a Magistrate may inform himself or herself as the Magistrate thinks fit” in relation to the question of the disability, services available to that person and the objective facts, “but not so as to require a defendant to incriminate himself or herself.”

(i) Conditions do not need to be limited to ‘treatment’. There is considerable scope for a flexible approach to making conditions.  For example, conditions may reflect the ‘habilitation’ of a person with an intellectual disability. In such a case the conditions could provide structure, support and stability for the person, the absence of which may have contributed to their offending behaviour. Conditions may relate to residence, case management, regular attendance with a general medical practitioner for medication that is not psychotropic or related their disability.  The court may identify the general practitioner as the person who would report a breach to the PPS, and again should be satisfied that the general practitioner understands that he or she is expected to report a breach and should address client confidentiality issues. 

(j) The PPS has prepared documents that service providers may complete and forward to the PPS in the event of a breach.

(k) The PPS and DJJ only play a only role in this process after a breach is reported to the justice agency. If, in its discretion, it considers it appropriate to proceed with breach proceedings, the justice agency will notify the court and instruct police prosecutors. The PPS has specified that it is not able to provide the court with ‘pre-order’ reports for the purpose of making a s 32 order, and is not available to supervise a person under s 32.

(l) When a matter is brought before the court, and the breach is proved, then the matter proceeds de novo. 

(m) Note that section 27 of the Children’s (Criminal Proceedings) Act 1987 permits orders to be made in relation to children as well.

Given that s 32 orders are now enforceable, the commencement of these amendments may prompt revision of a view that orders under s 32 should only be available for less serious charges brought before the court. Where a court is satisfied that there is suitable case management and service provision, these reforms may result in the diversion from custody of accused persons with intellectual disability in relation to offences previously considered too serious to be dealt with under s 32. 

The legislation is available via http://www.legislation.nsw.gov.au/maintop/scanact/inforce/NONE/0.
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 (Flow chart is annexed.)

Criminal charge laid

(
Court determines that may deal with the defendant under section 32: satisfied in relation to 
(1) impairment, 
(2) objective facts, 
(3) otherwise suitable – can include defendant’s history, seriousness of offence (although this is now arguable)
(
Service providers sets out treatment plan/ habilitation options/ etc, and notes that understands that they may be required to provide information to either the PPS or DJJ regarding breaches of the conditions.

Court satisfied that services are available and whether the person is capable of complying with the order

(CCLS may assist in accessing services).

(
Court makes order under section 32 with or without conditions.


(
(
Magistrate proceeds by way of criminal law





Magistrate makes another order under section 32





If they determine to proceed, then the Probation and Parole Service or Department of Juvenile Justice instruct NSW Police, which will prosecute the alleged breach.  





If the breach is not proved, then the order continues. 











 If the breach is proved, then the court may proceed to hear the charge de novo.








If they determine not to proceed then the order simply continues. 





Where the court has made a conditional order, and the person does not comply with the conditions, then the service provider should notify the PPS or DJJ directly. 








Where the court has made an conditional order, if the person complies with the order and is not brought before the court within six months, then the charge is taken to be dismissed.








* Versions of this paper have appeared in the Law Society Journal and Judicial Officers’ Bulletin.
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� Pioch v Lauder (1976) 13 ALR 266 at 267, per Forster J may provide some assistance on this issue.


�  Minister for Corrective Service v Harris  (SC(NSW), Brownie, 10 July 1987, unreported); (1987) 8 Petty Sessions Review 3892


� DPP v Albon [2000] NSWSC 896 revised - 13/09/2000


� It is not possible, of course, to breach a person in relation to an order made prior to 14 February 2004.
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